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ROBERT I, THIEL 


STATEMENT OF QUESTION PRESENTED 


During an operation on a broken hip, defendant allegedly negli- 


gently broke established sterile techniques thereby allegedly causing 
plaintiff's decedent to become infected with gas bacillus and staphylo- 
coccus which led to other medical complications and, eventually, 
death. Ina malpractice suit against the surgeon, the defense adduced 
expert testimony that in light of the etiology of the diseases and partic- 
ularly the normal habitat, characteristics and life span of the infecting 
germs, the alleged breaks in sterile procedures, even if they had 
occurred, did not cause the infections. The plaintiff sought to cross- 
examine these experts from some ten recognized and established 

texts dealing with gas bacillus, but under a general and several specific 
rulings by the trial judge, such cross-examination was limited to those 


few texts which the witnesses had read or relied upon. 


Thus, the question presented is whether in a malpractice action, 
cross-examination of medical experts from recognized and established 
texts in the field in which they have testified is limited to those texts 


which the witnesses have read or relied upon. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT . 


ARGUMENT: 


The Trial Court Grievously And Prejudicially Erred 

In Refusing To Permit Cross-Examination Of Defense 
Medical Experts From Established Medical Texts Not 
Read Or Relied Upon By Them . ....... 


A. The Cross-Examination Precluded By The 
Ruling Below Went To A Central Issue And 
Was Critical In The Context Of The Trial 


Cross-Examination Of Medical Experts From 
Recognized Texts Is Proper Whether Or Not 
The Expert Has Read Or Relied Upon Them . 


1. Such cross-examination has been approved 
by decisions of the Supreme Court and 
this Court of ele 


The District of Columbia Rule is consistent 
with the modern trend as demonstrated by 
the writers and decisions . F 


Balancing the considerations for and against 
such cross-examination favors its allowance; 
and particularly in a malpractice case 


(a) Arguments Against 
(b) Arguments For 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the United States District Court for the 


District of Columbia in a malpractice action for injuries to and the 


death of appellant-plaintiff's? decedent alleged to have been negligent- 


ly caused by appellee-defendant during the course of an operation on 
a fractured hip. The appeal is from a judgment entered May 20, 1959 


‘ Hereafter appellant and appellee will be referred to as below -- plaintiff 
and defendant. 
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on a defense verdict. A timely motion for new trial was overruled by 
order of June 12, 1959. Notice of Appeal was filed July 10, 1959. 
Jurisdiction of this appeal is granted by 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


For the convenience of the Court and themselves, counsel have, 
with the approval of the trial judge, filed an AGREED STATEMENT 
OF THE CASE which they believe fully and adequately summarizes 


and describes the events leading to this litigation, the proceedings 
below and the pertinent evidence on the issues related to liability. 
Accordingly, that AGREED STATEMENT, infra, J.A. 1-13, is in- 


corporated herein by reference. 


Additionally, counsel have incorporated in the Joint Appendix 
extracts from the trial transcript showing generally the nature of the 
matter on which cross-examination of defense experts was sought, 
some of the texts sought to be so used and the trial court's rulings. 
See particularly, infra, J.A. 20, 31-35, 39-41, 44-46 (bench confer- 
ence, proffer, ruling), 53-54. Finally, counsel have included in the 
record on appeal decedent's complete hospital record. 


STATEMENT OF POINTS 


The trial court committed prejudicial error in precluding plain- 
tiff from cross-examining defense medical experts from various 
recognized and established texts on the ground that they had not been 
read or relied upon by the witnesses. 


SUMMARY OF ARGUMENT 


A. One of the two central issues below was whether, assuming 
DOCTOR GORDON broke sterile procedures during the operation on 
Mrs. Abrams, the subsequent infections were caused thereby. Each 
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of the three defense experts in turn testified that because of the char- 
acteristics, life span and habitat of the gas bacillus and its spore and 
because of the symptoms and development of gas gangrene infection, 
the breaks in sterile procedure, even if they had occurred, could not 
possibly have caused the infection first diagnosed as such several days 
later. Therefore, it was absolutely essential to negate that expert 
testimony by some objective means, particularly since the only expert 
available to testify for plaintiff came from outside the city and was 
himself the decedent's physician at the time of her death. Consequent- 
ly the trial court's ruling barring cross-examination of these three 
experts from certain established medical texts, statements in which 
would have flatly contradicted their assertions, was crucial and highly 
prejudicial. 

B. 1. The Supreme Court in Reilly v. Pinkus, 338 U. S. 269, 


94 L. Ed. 63 (1949), and this Court in Garfield Memorial Hospital v. 
Marshall, 92 U. S. App. D. C. 234, 204 F. 2d 721 (1953), and in 


Dolcin Corp. v. F.T.C., 94U. S. App. D.C. 247, 219 F. 2d 742 (1954), 


have held that such cross-examination of experts directed to central 


issues is proper without regard to whether the expert has read or 
relied upon the established texts. The rationale of those decisions is 
applicable to common law trials as well as to administrative proceed- 
ings, a conclusion fortified by the fact that the Garfield Memorial 


Hospital case itself was a common law medical malpractice suit. 


2. The modern trend, evidenced in decisions in other 
jurisdictions and supported by the texts and law review commentaries, 
fully supports the propriety of such cross-examination from estab- 
lished medical texts whether or not read or relied upon by the expert. 


3. An analysis of the reasons that can be advanced for and 
against the propriety of such cross-examination plainly shows the 
balance favors its allowance. This is particularly so because: (1) it 


supplies one of the few effective methods of testing the expertise of 
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the witness; (2) it discourages use of the unprincipled and prejudiced 
expert; (3) it tests the possible bias of an expert against objective 
works written to advance medical science and without a view to litiga- 
tion, and; (4) it counter-balances the probable tendency of a lay jury 
to accept the otherwise untested opinions of an expert as_ bible truth. 


ARGUMENT 


THE TRIAL COURT GRIEVOUSLY AND PREJUDICIALLY 
ERRED IN REFUSING TO PERMIT CROSS-EXA MINA TION 
OF DEFENSE MEDICAL EXPERTS FROM ESTABLISHED 
MEDICAL TEXTS NOT READ OR RELIED UPON BY THEM. 


The Cross-Examination Precluded By The Rulings 
Below Went To A Central Issue and Was Critical In 
The Context of The Trial. 


As noted in the AGREED STATEMENT OF THE CASE, the focus 
of the dispute on liability was directed to two questions to be resolved 


by the jury: (1) Did DOCTOR GORDON break sterile procedures during 
the operation on plaintiff's decedent, and; (2) If so, did she consequent- 


ly become infected with the gas bacillus and staphylococcus. 


With respect to the first question, while DOCTOR GORDON 
denied it, the testimony of all three operating room nurses was that 
he had broken sterile procedures several times. Indeed so upset was 
the Supervising nurse over the breaks in sterile technique that she 
immediately noted on an incident report ''whole case contaminated" 
(J.A. 8). 


While the general verdict does not disclose how the jury resolved 
either or both of the questions, the foregoing certainly gives ample 
reason to conclude that the verdict may have resulted only from a 
negative answer to the second question. Accordingly, the exclusion 
of cross-examination of defense experts on matters basic to that ques- 
tion, the inhibition on questions framed from standard texts showing 
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that the characteristics of the germs were such that they could have 
been introduced into the surgical wound because of a break in sterile 
procedures, may well have accounted for the jury's negative resolu- 
tion of that question. 


The excluded cross-examination was particularly critical in the 
context of this case. Because of the known difficulties in obtaining 
members of the local medical community to testify as experts for the 
plaintiff, reliance was placed upon the testimony of an expert on the 
staff of the New York hospital where Mrs. Abrams ultimately died. 
While his qualifications and testimony appeared impressive, certainly 
some doubt may have been occasioned by reason of possible self- 
interest in that he had been the decedent's physician in her last days. 
His exhaustive detailed opinion showing the causal relationship between 
the breaks in sterile procedures and the onset of infection was coun- 
tered by defense testimony of three local specialists, DOCTOR GOR- 
DON, Doctor Eisenberg and Doctor Romansky. Each of these defense 
witnesses testified to the characteristics, life span and habitat of the 
gas bacillus and its spore and also to the symptoms and development 
of gas gangrene infection. And, their testimony was essentially op- 
posed to that of the plaintiff's sole expert. 


Because of the highly technical nature of the medical testimony - 
it concerned the field of microbiology and involved factors incapable 
of demonstration with mathematical or visual precision - the jury 
necessarily had to depend in large measure for its decision upon expert 
medical testimony. It was imperative, therefore, in view of the con- 
flicting opinions of the experts that adequate and searching inquiry be 
made into the soundness and integrity of the opinions of the three local 
experts voiced in opposition to the Opinion of the sole New York expert. 
Plaintiff, therefore, sought to test the Opinions of the defense experts 


against some ten objective medical texts in the area of inquiry. 
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Specific questions from several of the texts directed to one or 
another of the three defense experts were, upon objection, barred on 
the ground that the witness had not read or relied upon them (see, 
e.g., J.A. 20, 34, 40-41, 53-54). And after an extensive colloquy 
at the bench, in which the court stated it would assume a full and 
proper proffer, a general ruling was made excluding all such cross- 
examination unless the text had been read or relied upon by the wit- 
ness (JA 44-46). In consequence, no such cross-examination was 
permitted of DOCTOR GORDON and cross-examination of Doctor 
Eisenberg was limited to one or two texts, even though when asked 
for his authority in support of one statement he answered "most of the 
textbooks and most of the writings" (J.A. 34). The ruling as applied 
to Doctor Romansky restricted cross-examination to only two of the 


texts. 


In view of the admittedly significant bearing of expert testimony 
on the outcome of the case, the court's rulings clearly denied plaintiff 
substantial justice. It was patently critical that the opinions of the 
defense experts on this central issue be tested against such impartial 
established authority as recognized medical texts written for the 
medical profession and without any view towards or interest in litiga- 
tion. On the basis of its expert testimony, the defense gave the jury 
to unequivocally understand that the gas bacilli and their spores could 
not be found in operating rooms, in the air, on the personnel or their 
clothing. They also flatly told the jury that because of the rapidly 
developing character of the infection and its symptoms, the gas bacilli 
could not possibly have been introduced during the operation since the 
infection was not diagnosed as gas gangrene until several days later. 
Had plaintiff been able to show on cross-examination that the assertions 
of the defense experts were contradicted by statements in these stand- 
ard medical texts, then these witnesses might well have been complete- 


ly discredited in the eyes of the jury. See fn. 3, infra. 
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We believe even the defense will concede that plaintiff's proof 
was impressive and we firmly believe that it was abortive only because 


of the improper limits placed on cross-examination of defense experts. 


"Those rulings were erroneous and, in view of the sharply contested 
issues and of the importance of the role played by expert testimony on 
the trial, they were highly prejudicial." Hastings v. Chrysler Corpo- 
ration, 273 App. Div. 292, 294, 77 N.Y.S. 2d 524, 526 (1948). 


B. Cross-Examination of Medical Experts From Recog- 
nized Texts Is Proper Whether Or Not The Expert 
Has Read Or Relied Upon Them. 


1. Such Cross-Examination Has Been Approved 
By Decisions of The Supreme Court and 
This Court. 


In Reilly v. Pinkus, 338 U. S. 269, 275, 94 .L. Ed. 63, 69-70 
(1949), holding that it was error to preclude cross-examination of a 
Government witness from certain recognized medical textbooks even 
though the witness had not relied upon the particular books in express- 
ing his opinion, the Supreme Court stated: 


"It has been pointed out that the doctors’ expert 
evidence rested on their general professional 
knowledge. To some extent this knowledge was 
acquired from medical text books and publica- 
tions, on which these experts placed reliance. 
In cross-examination respondent sought to ques- 
tion these witnesses concerning statements in 
other medical books, some of which at least 
were shown to be respectable authorities. The 
questions were not permitted. We think this 
was an undue restriction on the right to cross- 
examine. It certainly is illogical, if not actual- 
ly unfair, to permit witnesses to give expert 
opinions based on book knowledge, and then de- 
prive the party challenging such evidence of all 
opportunity to interrogate them about divergent 
opinions expressed in other reputable books. 


* * *” * * * 
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"It is also contended that the error in restricting 
cross-examination was harmless here because 
the memorandum of the fact-finding official indi- 
cated that he had read the excluded materials and 
would have made the same adverse findings had 
the materials been held admissible. But the ob- 
ject of using the books on cross-examination was 
to test the expert's testimony by having him refer 
to and comment upon their contents. Respondent 
was deprived of this opportunity. The error of 
this deprivation could not be cured by having the 
fact-finder subsequently examine the material." 


Subsequently, in Garfield Memorial Hospital v. Marshall, 92 U. S. 
App. D. C. 234, 242, 204 F. 2d 721, 728 (1953), which was an action 
for medical malpractice, the trial court, over defense objection, per- 
mitted cross-examination of a defense expert from 10 medical texts, 
none of which, as the record and briefs show, had the witness men- 
tioned in his direct examination, although on cross-examination he 


acknowledged having relied upon one of the ten and having read another 


(see Appellant's brief, p. 39, Appellee's brief, p. 41; J.A. 357, 361). 
In sustaining the action of the court below, this Court stated: 


", . . The trial court permitted medical author- 
ities to be used in the cross-examination of Dr. 
O'Donnell. This was highly prejudicial to it, 
Says the hospital, and was erroneous because the 
doctor said he relied on his own opinion in giving 
his expert testimony. Cases are cited to the 
proposition that a medical expert witness who 
relied on his own opinions and experience may 
not be cross-examined concerning material in 
text books upon which he did not rely in answers 
on direct examination. 


"Such cases are not applicable here because Dr. 
O'Donnell stated on cross-examination that, in 
testifying, he did not rely solely on his own opin- 
ion but also upon 'known medical authorities’. 

He further said, '* * * I supported them [his 
opinions] by recognized obstetrical authorities." 
Again he said, 
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'I try to read all of the litera- 
ture on obstetrics or as much of it 
as I can. 


* * * « * ak * 


'* * * T rely on the concensus 
of opinion in all of the medical litera- 
ture.’ (our emphasis 


"The appellant's argument falls with the failure of 
its premise. Since he relied on all medical 
literature, it was not error to permit the use of 
medical authorities in the doctor's cross- 
examination." 

There is a remarkable parallel between the testimonial situations 
of Doctor Eisenberg in the instant case and that of Doctor O'Donnell in 
the Garfield case. In both, the experts at first ostensibly spoke on 
their own authority and did not purport to rely upon more than a 
smattering of the literature. In both, when pressed on cross-examina- 
tion the experts sought refuge in medical authority generally. In such 
circumstances, to deprive counsel of the opportunity to cross-examine 
the witness from specific authorities for the purpose of showing that 
his testimony was in fact at variance with and not supported by the 


authorities would be grossly unfair and plainly prejudicial error. 


In Dolcin Corp. v. F.T.C., 94U. 5. App. D. C. 247, 252, 219 
F. 2d 742, 746 (1954), cert. den. 348 U. S. 981 (1955), this Court 
stated: 


"Reilly v. Pinkus, we think, stands for the general 
proposition that an expert witness who bases an 
opinion to a significant degree upon his reading 
may be cross-examined as to that opinion by refer- 
ence to other reputable works in his field. Itis 
not necessary for the witness to have relied in his 
testimony upon the particular authority the cross- 
examiner seeks touse. And we do not think that 
the Court limited its ruling to cases involving 
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fraud.” The Reilly case also holds that the trial 
examiner has broad discretion to determine the 
extent of| the cross-examination on written 
authorities. He probably has, in some cases, 
discretion to determine whether there should be 
any such cross-examination at all. But it is 
error to exclude such questions by blanket rule, 
without more." 


In a later portion of its opinion, the Court went on to say (94 U. S. 
App. D. C. at 254): "Furthermore, the rationale of Reilly v. Pinkus 


points toward use of scientific texts in adversary proceedings. "3 


The court below suggested that Reilly v. Pinkus and Dolcin Corp. 
v. F.T.C. are limited in their application to administrative proceed- 
ings (J.A. 44-45). However, neither the language nor the rationale of 
either is so confined. Quite the contrary - both are wholly applicable 
as a general rule of evidence in any adversary proceeding involving 
the use of expert testimony. That this is so, is confirmed by Garfield 
Memorial Hospital v. Marshall, Supra, which, like the present case, 


2 At this point, the Court has a footnote reference to Lawrence v. Nutter, 
203 F. 2d 540 (C. A. 4, 1953), discussed infra Point 2, to show that Reilly v. 
Pinkus was not so restricted and then a "But see" reference to Carter Products 
v. FTC, 201 F. 2d 446 (C.A. 9, 1953), vacated on other grounds 346 U. S. 327 
(1953). The Carter case is the only case which would thus circumscribe the 
general applicability of the rule of Reilly v. Pinkus. 


In Dolcin, while this Court held that the examiner had erred in a blanket 
exclusion of cross-examination from texts not relied upon, the Court neverthe- 
less did not reverse. The Court noted that in Reilly v. Pinkus the cross- 
examination sought was directly relevant to the central issue and therefore the 
refusal to allow such cross-examination denied the petitioners substantial jus- 
tice. However, in Dolcin, the Court found that "the works which petitioners 
sought to use touched only indirectly on the central issue" and were "of no 
significant help to petitioners' case, '' 94 U. S. App. D. C. at 253. 

What this Court in Dolcin said of the situation in Reilly v. Pinkus is, as 
previously noted in Point A, supra, equally applicable here. The texts from 
which cross-examination was sought in this case were directly relevant to one 
of the two central issues in the case and would have contradicted the testimony 
of the defense experts (J. A. 46). "As a result they were of great importance 
to the [plaintiff]. Had the witnesses been confronted with them and had the con- 
flict been demonstrated to the trier of fact there might well have been a differ- 
ent result."' 94 U. S. App. D. C. at 253. 
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was a common law malpractice suit. Indeed, the argument is so 
groundless that it was ignored by this Court in Garfield when there ad- 
vanced by appellant (brief, p. 42). Asa practical matter, most of 

the considerations supporting the rule of Reilly v. Pinkus, Garfield 
and Dolcin (see discussion, infra, B 3) apply with greater force ina 
jury case than in an administrative proceeding where the sophistication 
of the fact-finder makes it less necessary to pierce the bible truth im- 


pressions of expert testimony by reference to objective scientific texts. 


2. The District of Columbia Rule Is Consistent 
With The Modern Trend As Demonstrated 
By The Writers And Decisions. 


The rule of evidence in the District of Columbia derived from 
the aforementioned three decisions is wholly consistent with the modern 
trend as described in a complete annotation in 60 A.L.R. 2d 77 (1958), 
which, in footnote 8 (60 A.L.R. 2d, at 80) states: 

""* * * There is presently operating as part of a 

general impulse towards the liberal reception of 

all relevant evidence, a trend toward permitting 

the resort to the treatises in most cases where 

an expert has testified. Indeed, the drift is to- 

ward the acceptance of treatises even as primary 

evidence." 
Advocating the indicated liberal trend based upon the "necessity" for 
relying upon texts (§1691) and their "trustworthiness" as compared to 


the viva voce expert (§1692), Wigmore (Vol. 6, Evidence, 11692(c) 
(3rd ed. (1940) ) states that: 


"Finally, the probabilities of accuracy, such as 
they are, at least are greater than those which 
would accompany the testimony of so many ex- 
pert witnesses on the stand. The abuse of ex- 
pert testimony, arising from the fact that such 
witnesses are too often in effect paid to take a 
partisan view and are practically untrustworthy, 
are too well known to repeat. It must be con- 
ceded that those who write with no view to 
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litigation are at least as trustworthy, although 

unsworn and unexamined, as perhaps the great- 

er portion of those who take the stand for a fee 

from one of the litigants.""4 
If there is such question as to the probative weight of a paid expert's 
testimony generally, how much more question must there be where the 
expert is defending a fellow member of his own medical community in 
a malpractice suit where the "conspiracy of silence" is almost an axiom 


of professional conduct. 


All of the recent law review writings on the subject unanimously 
approve the propriety of cross-examination of expert witnesses from 
recognized texts whether or not the expert relied upon them. See 39 
Minn. L. Rev. 905 (1955), Use of Learned Treatises in the Cross-Exam- 
ination of an Expert Witness; 43 Va.L. Rev. 143 (1957), Medical Treatise 
May Be Used For Cross-Examination of Expert Witnesses, But May Not 
Be Introduced Into Evidence; 24 Tulane L. Rev. 358 (1950), Right To Use 
Medical Books on Cross-Examination; 11 Rutgers L. Rev., 475 (1956), 


eee 
Use of Medical Treatises on Cross-Examination; 23 S. Cal. L. Rev., 403 


(1950) Admissibility of Medical Text Books & Excerpts Therefrom on 


Cross Examination. 


As explained in'the Minnesota Law Review article, the purpose of 
such cross-examination is to test the expert's knowledge, competency, 
and the accuracy of his conclusions. Citing McCormick on Evidence, 


= Rule 529, Model Code of Evidence, would permit the reception of treatises 
where the court takes judicial notice or an expert testifies that the treatises are 
recognized. We, of course, ask considerably less because the texts were sought 
to be used only to test the expert's knowledge and his competency with full oppor- 
tunity on his part to explain or reconcile. 
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1296, Note 3,° the article states that the older rule confining cross-exam- 
ination to such texts, if any, to which the witness may have referred, favors 


the ignorant and unprincipled expert. The article also points out that the 
testimony of all experts, save possibly a few renowned Scientists, is based 
upon their general learning in the field as reflected in treatises and not 
confined to their own personal experience, and that a physician who pur- 
ports to testify as an expert solely from personal experience, may be an 
imposter or quack. 


Modern case law outside the District of Columbia allows such cross- 
examination, Thus, in Lawrence v. Nutter, 203 F.2d 540 (C.A. 4, 1953) 
(cited by this Court in Dolcin, see fn. 2, supra), which by coincidence was 
also a malpractice suit against a doctor by a patient who contracted gas 
gangrene, the Fourth Circuit held that the trial court had erred in refusing 
to permit plaintiff's counsel to confront defense medical experts with state- 
ments in authoritative medical books upon which the experts had not relied 
in rendering their opinions. So holding, the Court of Appeals stated: 


"There is, however, a substantial body of authority which holds 
that when a witness is testifying as an expert, it is competent 
to test his knowledge in cross-examination by reading to him 
extracts from scientific authorities, which he recognizes as 
standard upon the subject matter involved, and then ask him 
whether he agrees or disagrees with what has been read... 
This view has met the approval of the more recent authorities. 
[ Citing several circuit decisions and the Supreme Court deci- 
sion in Reilly v. Pinkus, (203 F.2d at 542)]" 


5 McCormick states at page 620: 

"An expert witness may give his opinion, though it is founded not 
upon personal observation but upon knowledge gained from books and 
treatises in his field. Moreover on cross-examination of an expert 
who states that his opinion given on direct was wholly or partly based 
upon such authority, the cross-examiner may read from standard 
treatises, and examine him upon them, in order to test the soundness 
of his statements." 

McCormick notes further that those jurisdictions that forbid cross-examin- 
ation upon the statements in scientific treatises except when the witness specifically 
purports in his direct examination to rely upon such authority "seem to give an un- 
due advantage to the ignorant and unscrupulous expert over the honest and well train- 
ed one." 

See also Orfield, Expert Witnesses In Federal Criminal Procedure, 20 F. 
R.D. 317, 344 (1958). 
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To similar effect see Reck v. Pacific Atlantic S.S. Co., 180 F. 2d 866, 
869-870 (C.A. 2, 1950), permitting such cross-examination from a text, 
recognized by the trial court as an authority, for purposes of impeach- 
ing the expert and relying upon Rule 43(a), F.R.C.P., as setting a "fed- 
eral trend toward generous admissibility." 


Other cases are to similar effect. In Ruth v. Fenchel, 21 N.J. 
171, 121 A. 2d 373 (1956), in a decision by Judge, now Justice, Brennan, 
the Supreme Court of New Jersey held that experts could be cross-ex- 


amined from recognized texts upon which they had not relied.® In Brown- 


ell v. Black, 31 New Br. 594, 595-596 (1890), a Canadian case, the 


rationale for permitting such cross-examination was stated as follows: 


"T think an expert may be examined as to what is 
in the books. Medical works are produced which 
are recognized by the profession as standard 
authorities. An expert witness is being examined, 
who gives evidence as to specified diseases and 
their remedies. It is found by reference that his 
statements are at variance with what is laid down 
by the best authors on the same subject. Surely, 
it must be the right of counsel to confront the 
witness with books written by scientific men, 
leaders in their profession, for the purpose of 
shewing either that the witness is mistaken, or 
that he may explain and reconcile, if he can, the 
real or apparent difference between what he has 
said and what is found in the books." 


$ The Supreme Court of New Jersey held such cross-examination proper if 
the witness admitted the authoritativeness of the text. The Appellate Division 
had not so limited the right to use texts upon cross-examination. Ruth v. Fen- 
chel, 37N.J. Super. 295, 117 A. 2d. 284 (1955). As pointed out in the note in 
11 Rutgers L. Rev. 475 at 478, limiting the right to cross-examine to texts 
whose authoritativeness the witness recognizes "will make the already difficult 
task of cross-examining an expert witness even more exacting" because"... 
an unscrupulous expert witness knowing that a text contains statements contrary 
to his testimony, may refuse to admit its authoritativeness....'" This Court 
in Dolcin expressly rejected any requirement that the witness acknowledge auth- 
oritativeness. 94 U.S. App. D.C. at 252. 
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See also Kern v. Pullen, 138 Oreg. 222, 6 P. 2d. 224 (1931); Hastings 

v. Chrysler Corporation, 273 App. Div. 292, 77 N.Y. Supp. 2d, 524 
(1948);7 Bowles v. Bourdon, 148 Tex. 1, 219 S.W. 2d 779, (1949); People 
v. Feldman, 299 N.Y. 153, 85 N.E. 2d. 913 (1949); Hopkins v. Gramovsky, 
198 Va. 389, 94 S.E. 2d. 190 (1956); Cameron v. Benefit Ass'n. of R. Em- 
ployees, 6 Wash. 2d. 440, 107 P. 2d. 1096 (1940); The Atlanta Corpora- 
tion v. Olesen, 124 F. Supp. 482, 488 (S.D. Calif., 1954) (citing Dolcin); 
Goldwaithe v. Sheraton Restaurant, 154 Me. 220, 145 A. 2d. 362, 365 
(1958); Devine v. Southern Pacific Co., 207 Or. 261, 295 P. 2d. 201 
(1956).° 


. The court states at pages 526 and 527: 


". . . the rule in this state, and it reflects the weight of authority 
generally, is that on cross-examination an expert may, for discrediting, 
be confronted with a passage from a treatise of recognized authority 
which is at variance or in conflict with the opinion expressed by the 
witness on the stand." 


"Cross-examination for discrediting purposes along the lines men- 
tioned is not, as respondents contend, limited to textbooks or litera- 
ture to which the witness (without objection) has referred on his direct 
examination . . . Nor is the practice confined to those cases only 
where the witness testified that he has read the book concerning which 
he is being questioned." 


i Farmers Union Federated Coop. Ship. Ass'n. v. McChesney, 251 F.2d 441 
(C.A. 8, 1958), the only decision relied upon below by defendant is patently not 
in point. There the permitted cross-examination was held to be error only be- 
cause the defense had objected to use of the text in question on the ground that 
it was not a standard accepted medical authority. The Appeals Court, basing 
its decision on that ground, stated (251 F.2d at 445-446): 


"We find no case which goes so far as to say that a medical 
witness may be cross examined from a completely unknown, un- 
authenticated volume describing itself as a 'symposium' : 
The speakers at this 'symposium' are anonymous and insofar as 
the record indicates may have been medical students or persons 
not even learned in the medical profession." 
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3. Balancing the Considerations For and Against Such . 
Cross-Examination Favors Its Allowance; and Parti- 
cularly In a Malpractice Case. 


Assuming, arguendo, that Reilly v. Pinkus, Garfield Memorial 


Hospital v. Marshall and Dolcin Corp. v. F.T.C., supra, are not dis- 
positive of the issue, an analysis of the reasons for and against such 


cross-examination clearly favors its propriety. 


(a) Arguments Against 


(1) It admits hearsay -- However, since the texts are not 
used as evidence per se, but are employed merely to test the integrity 
and expertise of the witness, they are not hearsay as used. In any 
event, that evidence may be hearsay does not, ipso facto, require its 
exclusion. Where its reliability is otherwise established or good 
reasons exist for its admissibility, it will be admitted under one or 


another of the many exceptions to the hearsay rule. 


And so with medical textbooks, if the text is a recognized 
one, there is no valid reason to exclude its use on cross-examination 
merely because it may be technically hearsay. Moreover, as noted in 
Reilly v. Pinkus, supra, when any medical expert testifies he is in 
some, if not in large,measure testifying to hearsay. ''Medical evi- 
dence altogether is little else than a reference to authority." _Edin- 
burgh Med. & Surg. Journal XIX, p. 480. It would be difficult, if not 
impossible, to disentangle that portion of his testimony which is based 


on hearsay from that which is not. 


(2) It deprives the other party of the opportunity to cross- 
examine the author -- However, this objection is offset by the fact 
that the cross-examiner is himself deprived of the opportunity to 
cross-examine those teachers, writers or other medical men upon 
whose works or opinions the expert in part necessarily bases his 


17 


own opinion. Moreover, the absence of opportunity to cross-examine 
the original proponent of the statement is not materially significant 
Since: (1) trustworthiness is obtained by use only of established or 
well-recognized texts, and; (2) the expert being cross-examined pre- 
sumably should be able to demonstrate any possible flaws in the text. 


(3) There is danger statements may be taken out of context 
-- But certainly such danger is minimal because of the built in safe- 
guards of the adversary system. If the cross-examiner unfairly reads 
out of context, the expert himself (after recess, if necessary, to study 
the text) or, with the aid of counsel on re-direct, can so demonstrate 


or explain. 


(4) The jury may consider the text statement as evidence -- 
Firstly, this objection has no greater force than with regard to a text 
upon which the witness relies as to which it is universally recognized 
cross-examination may be had. Secondly, the danger can be minimized 


by an adequate charge to the jury. 


(b) Arguments For 
(1) It tests the expertise of the witness and may be the only 


means of so doing -- Because of the standing and prestige which ex- 
perts have in the eyes of the average layman, there is great danger that 
a jury may accept the word of an alleged expert as "bible" truth and 
thus pass to the expert the jury's function of determining what the fact 
is. It is essential, therefore, that every fair avenue be open to test 

the true expertise and knowledge of the witness. More frequently than 
not the only available means of doing so is by use of medical texts and 
writings. The use of such standard texts in the cross-examination of 

a medical expert is therefore a reliable and at the same time a desir- 


able and necessary way to ascertain whether the expert is truly such. 
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(2) It helps weed out the unprincipled expert -- One of the 
most serious problems confronting the modern trial bar is the expert 
who is a protagonist. Because experience has shown that many experts 
for a price prostitute themselves for the side which calls them, serious 
study has been given to the development of the impartial court appointed 
expert. Regardless of the merits of this proposal, certainly any logical 
and sensible rule of evidence which will discourage or act as a deterrent 


upon the use of partisan or pseudo experts should be judicially favored. 


(3) Texts written for medical science rather than for litigation 
are likely to be objective -- Established medical texts are written to aid 
in the development of medical science without an eye to litigation or 
motive to exaggerate or misrepresent. As such, they can be of great 
value in detecting any slanting or partiality in the alleged medical ex- 


pert's testimony. 


(4) The exclusion of such cross-examination favors the un- 
principled expert -- If, as in this very case, the expert has testified 
frequently in other litigation and is led to believe that he can only be 
cross-examined from texts which he has read or relied upon, he can 
effectively insulate himself against cross-examination from such estab- 
lished medical texts merely by stating that he has neither read nor relied 
upon them. Certainly no rule which would permit a witness, particularly 
one with the disarming prestige of an alleged expert, to prescribe the 
ground rules for inquiry into his own competency and integrity should 


receive judicial approbation. 


For the reasons indicated, the balance clearly favors the 
modern trend, reflected in the decisions in this jurisdiction, permitting 


cross-examination of experts from recognized texts whether or not read 


or relied upon. The logic and wisdom of those decisions, we submit, is 


peculiarly apposite in a malpractice case where, because of the well- 
known propensity of the medical profession to shield a colleague under 
attack, defense medical testimony is apt to be extremely partisan. In 
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such circumstances, the probative weight and credibility of that testi- 
mony is hardly as trustworthy as the earlier printed word of recognized 
experts who, when they wrote, had no motive to color or slant their opin- 


ions in anyone's favor, who wrote only to guide their own profession and 


whose reputation in their profession depends upon the validity of their 


writings. 


CONCLUSION 


Controlling decisions of the Supreme Court and this Court, consist- 
ent with modern legal trends, uphold the propriety of cross-examination 
of medical experts from recognized texts whether or not read or relied 
upon because such examination tests the expertise of the witness and 
weeds out the prejudiced or unprincipled expert. Because the danger of 
partisan slanted expert testimony was particularly acute in this case and 
because the jury was left to select between the conflicting testimony of 
experts, it was highly prejudicial to plaintiff for the court below to have 
excluded such cross-examination. 


Accordingly, the judgment below should be reversed. 
Respectfully submitted, 
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JOINT APPENDIX 


[ Filed Oct. 29, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HARRY L. ABRAMS, Individually, 
and as Administrator of the 
Estate of Edith Abrams, deceased 


) 
) 
Plaintiff 
) 
) 
) 
) 


vs. 
DOCTOR EVERETT J. GORDON 
Defendant 


Civil Action No. 1977-57 


AGREED STATEMENT OF CASE 


I, HISTORY OF THE CASE 
A. Proceedings Below 

On August 7, 1957 in Civil Action No. 1975-57, plaintiff, acting 
individually and as Administrator of the Estate of Edith Abrams, 
deceased, filed a complaint against the DISTRICT OF COLUMBIA, in 
three counts, by reason of the injury and death of his wife growing out 
of a fall on ice and snow on January 17, 1957 at 12th and Eastern Ave- 
nue, N. W. in the District of Columbia. The first count claimed for the 
personal injuries to the decedent and was asserted by right of survivor- 
ship; the second count was the individual claim of the plaintiff for the 
medical and related expenses required for treatment of his wife, and; 
the third count was for the wife's wrongful death. 

On the same date in Civil Action No. 1977-57, plaintiff, individually 
and as Administrator, sued EMERGENCY HOSPITAL, again in three 
counts. The first count, asserted by right of survivorship, was for in- 
juries occasioned the decedent in the hospital; the second count was for 
medical and related expenses incurred for treatment for his wife, and; 
the third count was for wrongful death. 
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Thereafter, the defendants, DISTRICT OF COLUMBIA and 
EMERGENCY HOSPITAL, each filed their answers and in Civil Action 
No. 1977-57, EMERGENCY HOSPITAL, without objection from plaintiff, 
filed a Third Party Complaint against DOCTOR EVERETT J. GORDON, 
the orthopedic surgeon. Plaintiff then filed an AMENDMENT TO 
SUMMONS AND COMPLAINT TO ASSERT CLAIM AGAINST THIRD 
PARTY DEFENDANT. Both actions were consolidated and came on 
for trial before Judge George L. Hart, Jr. and jury on May 11, 1959. 

The issues ‘as to the respective parties in that trial were in sum- 
mary, as follows: 

1) As to the DISTRICT OF COLUMBIA, the basic issue was 
whether there was any negligence on its part with respect to the icy 
street which caused the decedent's fall and the fracture of her hip; 

2) As to EMERGENCY HOSPITAL, the issue was whether there 
was any negligence on its part in the orthopedic or other treatment 
rendered while Mrs, Abrams was in the hospital, and; 

3) As to the orthopedist, DOCTOR EVERETT J. GORDON, the 
issues were: (1) Whether he was negligent in the conduct of a so- 


called open reduction (surgical) procedure to remedy Mrs. Abrams’ 


hip fracture, and; (2) If he was negligent, whether such negligence on 


his part was the proximate cause of Mrs. Abrams' infection with gas 
gangrene and/or staphylococcic infections which eventually led to other 
medical complications and disabilities and ultimate death. 

At the close of plaintiff's case-in-chief and after extensive argu- 
ment, the trial court directed a verdict in favor of the DISERICE-OF - 
‘COLUMBIA. Subsequently, at the close of the entire evidence, the 
court directed a verdict in favor of the defendant, EMERGENCY 
HOSPITAL, leaving DOCTOR EVERETT J. GORDON, as the sole de- 
fendant. DOCTOR GORDON's motions at the close of plaintiff's case- 
in-chief and at the close of the entire evidence were denied without 
even hearing argument from plaintiff's counsel. The case as to this 
defendant was then submitted under a charge to which neither party has 
excepted and the jury returned a verdict in favor of the defendant. 
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Thereafter, plaintiff filed a timely motion for new trial the prin- 
cipal ground of which was that the trial court had erred in exclusion of 


all cross-examination of defense medical experts from established 


medical texts which the experts had not read or relied upon.? The 


precise nature of the issue arising therefrom, which is the single issue 
on this appeal, will be detailed in the briefs of the parties. After 
extensive argument on the motion, it was denied on June 12, 1959. 
Notices of appeal were filed by plaintiff with respect to the claims 
against all three defendants, but the notices as to the defendants, DIS- 
TRICT OF COLUMBIA and EMERGENCY HOSPITAL, have been volun- 
tarily dismissed and this appeal is being carried only as to the defen- 
dant, DOCTOR EVERETT J. GORDON. 
B, The Facts In General 

Edith Abrams, deceased, wife of the plaintiff, was visiting her 
children in metropolitan Washington in January, 1957 when on January 17 
she had occasion to go from the Maryland apartment house where the 
children resided to Washington proper. She took an apartment house bus 
to its terminal on Eastern Avenue and 12th Street in the District of Co- 
lumbia, alighted from the bus and was walking across the intersection 
when she slipped and fell on a heavy accumulation of ice. An ambulance 
was called and Mrs. Abrams was transported to EMERGENCY HOSPITAL 
where upon admission the injury was diagnosed as a fracture of the 
femoral neck of the left hip, severe. DOCTOR GORDON was then called 
in. The admission examination, later confirmed by DOCTOR GORDON, 
showed that the decedent, a white woman then 62 years of age, was other- 
wise in excellent health, particularly for a woman of her age. On the 
morning of January 18, Mrs. Abrams was taken to the operating room 
where DOCTOR GORDON first attempted to set the hip by a so-called 
closed reduction procedure involving manipulation of the bones without 
any actual incision. Several attempts at a closed reduction having failed, 


The parties agree that plaintiff's counsel had in the courtroom approximately 
10 medical texts for use in cross-examination of the defense experts on the issues 
hereinafter discussed including the texts mentioned in the transcript of proceed- 
ings and that it was understood plaintiff's proffer and the trial court's ruling 
(TR May 19, pp. 114-118) extended to all these texts. 
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DOCTOR GORDON then proceeded with a so-called open reduction, a 
surgical procedure requiring incision over the hip, exposure of the 
fractured bone and then nailing to bind the fracture, followed then by 
suturing the wound. 

The open reduction took from about 11:15 A.M. to about 2:00 P.M. 
In attendance were DOCTOR GORDON, a resident assisting in surgery, 
a chief operating room nurse, Nancy Greenslait, circulating nurse, 
Olive Arvin, scrub nurse, Jean L. Chandler, an anesthetist, and from 
time to time, an x-ray technician. They composed the so-called 
surgical team. All testified at the trial except the assisting resident 
and the anesthetist. 

Briefly, the operative procedure for the open reduction was as 
follows: The patient was on an orthopedic, surgical table of a type 
which fully exposed the hip where the surgery was to be performed. 
The surgeon, facing the patient's hip, sometimes sitting on an ortho- 
pedic stool and sometimes standing, made the incision after which the 
bones were placed in proper juxta position and then a series of three 
orthopedic nails were put through to bind the bone. During the course 
of this procedure, x-rays were taken to assure that the nails were being 
properly placed. Close to the surgeon's left elbow and behind him was 
a stand on which was mounted a tray with the surgical instruments 


being immediately used. This was the so-called Mayo stand. From 


time to time as additional surgical instruments were required they were 
taken from tables around the periphery of the room and placed on the 
Mayo stand for immediate use. 

Several times during the course of surgery questions arose 
whether in arising from his unsterile stool the surgeon backed into or 
touched the sterile tray or edge of the Mayo stand with certain unsterile 
parts of his clothing. The evidence on this will be summarized in Part 
Il, infra. 

Following the open reduction, the patient was returned to her 
room and in the next two days was running intermittent fever, irregular 


pulse and showed other symptoms not consonant with routine recovery 


5 


from the type of operation in question. Consequently, on January 20, 
DOCTOR GORDON called into consultation Doctor Worth B. Daniels, a 
staff specialist in internal medicine who, from that time on, participated 
with DOCTOR GORDON in the care of the patient. From the 20th to the 
23rd of January, the patient continued to exhibit various symptoms and 
irregularities inconsistent with a regular and routine recovery from an 
open reduction; on the 21st and 22nd she showed some improvement, and 
on the 23rd she took a turn for the worse and on that date her condition 
was diagnosed by Doctor Daniels, DOCTOR GORDON and certain other 
medical men called in consultation as gas gangrene. Various tests made, 
starting from that date, confirmed that diagnosis and disclosed that 
staphylococcic infection had also set in the wound. 

Thereafter, for a period through March, 1957, routine, heroic 
measures were followed to fight the gas gangrene including numerous 
so-called debridements which meant a cutting away of the infected parts 
of the body. These procedures causally led to other involvements includ- 
ing a heart condition, partial paralysis and other ailments. They also led 
to a severe depressed mental state. By April, it appeared that the gas 
gangrene had been eliminated although other conditions, including the 
staphylococcic infection, still persisted. Because of the patient's mental 
state it was medically determined that it would be preferable to return 
her to her home in New York, in which atmosphere a quicker recovery 
might ensue, She was returned home April 27 by ambulance, special 
train compartment, etc., and she was in her home under 24-hour nursing 
and medical care for a period of approximately two days but again took 
a turn for the worse. She was then taken to Maimonides Hospital in 
Brooklyn, New York where she expired on June 5, 1957 from causes 
which physicians testified were directly and proximately related to the 
entire medical course while in EMERGENCY HOSPITAL. 


6 


Il. THE EVIDENCE ON THE ISSUE OF DOCTOR GORDON'S 
NEGLIGENCE AND ITS CAUSAL RELATIONSHIP TO 
THE CRITICAL FACTS. 

As earlier noted, the issues with respect to DOCTOR GORDON's 
liability were: first; whether he was negligent during the course of the 
open reduction, and; second, whether any such negligent act or omission 
caused or brought about the infections which, together with the secondary 
ailments resulting therefrom, eventuated in death. 

Plaintiff's contention was that during the course of surgery 
DOCTOR GORDON several times negligently broke sterile technique 
and thereby caused surgical equipment or instruments to become con- 
taminated which, in turn, contaminated the open wound and resulted in 
the infections. The defense was that: first, DOCTOR GORDON was not 
negligent; that he had not broken sterile procedures during the course 
of the open reduction; and, second, that even if he had, the situation was 
promptly and adequately remedied in accordance with the standard of 
care in orthopedic surgery in the District of Columbia so that no con- 


tamination of the wound could have occurred; and; that even if there had 


been contamination of the wound during the open reduction it could not 
have caused the gas gangrene infection. 

The precise course of the patient's history while in EMERGENCY 
HOSPITAL is indicated in some detail in the full transcript of the 
patient's hospital record which has been made part of the original 
record on this appeal. The critical witnesses with respect to the indi- 
cated issues of negligence and causal relationship in summary testified 
as follows: 

SUMMARY OF TESTIMONY 

OLIVE ARVIN - She was the scrub nurse. She was sterile and 
her function was to stand to the left rear of the surgeon next to the 
Mayo stand and hand him surgical instruments as required. She testi- 
fied that generally she would anticipate the need for an instrument and 
hand it over or would hand it over upon call, but that sometimes 
DOCTOR GORDON would himself reach back and take an instrument 
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off the stand. She further testified that on two or three occasions when 
DOCTOR GORDON was rising from his stool she thought that the seat 
of his trousers or the lower edge of his orthopedic jacket, which were 
unsterile, came close to the edge of the tray of the Mayo stand on which 
the surgical instruments were placed and that she then immediately 
warned DOCTOR GORDON of this. She testified that in each instance 
she immediately redraped the edge about which she was concerned by 
placing a sterile towel over it. 

She testified that at one point when either she or Nurse Chandler 
had given a similar warning to DOCTOR GORDON he replied "You talk 
too much, I'll give the patient antibiotics." 

She further testified, and that was confirmed by DOCTOR GORDON, 
that only those surgical instruments immediately required were on the 
Mayo stand and that the bulk of the surgical instruments were placed on 
tables alongside one of the walls of the operating room. She also testi- 
fied that instruments could be re-sterilized and made ready for use, if 
necessary, in 5 to 10 minutes. 

Finally, she testified that a so-called incident sheet (Plaintiff's 
Exhibit No, 1) contained in the hospital record in the Abrams case was 
prepared at the close of the operation by the Supervising Nurse, Nancy 
Greenslait, that she, Nurse Arvin, read that statement just shortly after 
its preparation and that the facts and events stated therein comported 
with her recollection of what had occurred during the operation. 

JEAN L. CHANDLER - She was the circulating nurse and testified 
substantially to the same effect as Nurse Arvin. 

NANCY GREENSLAIT - She was the Chief Operating Room Nurse 


and was present during most of the operation and during part of it sub- 


stituted for Nurse Arvin as scrub nurse. 

She testified that on several occasions in rising from his stool the 
unsterile portion of DOCTOR GORDON's garments in the rear below the 
belt came close to the edge of the tray on the Mayo stand and that on one 
occasion she saw the edge of DOCTOR GORDON's orthopedic jacket 
actually touch the edge of the tray on the Mayo stand. She testified that 
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normally the instruments on the tray are within one-half inch of its 
edge, although she did not recall the exact distance in this case. She 
and all the other witnesses who were in the operating room confirmed 
that at no time after any of the warnings to DOCTOR GORDON that he 
had come close to or had touched the Mayo stand were any of the instru- 
ments thereon removed, replaced or re-sterilized. She testified, as 
did the other two nurses, that in each such instance the suspected area 
of contamination on the Mayo stand was redraped with a sterile towel. 
She also confirmed the remark of DOCTOR GORDON, testified to by 
Nurse Arvin after such a warning to him. She testified she had filled 
out the incident sheet (Plaintiff's Exhibit No. 1) at the close of the 
operation and that it correctly stated what had occurred during the 
operation. She said that she was so upset over the breaks in sterile 
technique she used the "emphatic" words "whole case contaminated" 


which appear in the lower right hand corner of the incident report. 
DOCTOR LEONARD MEISELAS - He is a specialist in internal 


medicine on the staff of Maimonides Hospital, Brooklyn, New York, who 
was called in when Mrs. Abrams was taken into Maimonides Hospital 
and continued in the case until her demise. He testified that in addition 
to his personal knowledge of the case by reason of attendance upon her 
he had spent considerable time examining in detail the entire medical 
records in her case from the time of her admission to EMERGENCY 
HOSPITAL. Upon the basis of that knowledge and assuming that there 
had been one or more breaks in sterile technique in the course of the 
open reduction of the nature described by the nurses, he stated that it 
was his opinion that there was a "direct relationship" between the break 
or breaks in sterile procedure during the open reduction and the onset 
of the gas gangrene and staph infection suffered by Mrs. Abrams. It 
was his opinion that if the break or breaks in sterile technique had 
occurred they were directly responsible for contamination of the 
surgical wound with the gas gangrene bacillus and the staphylococcic 
germ and that all of the ensuing physical disabilities resulted in natural 
course and eventuated in death. 
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His opinion, he testified, was based on the Symptoms and observa- 
tions of Mrs. Abrams during the period between the open reduction and 
the actual diagnosis of gas gangrene on January 23rd as reflected in the 
records of EMERGENCY HOSPITAL and upon the fact that while the gas 
bacillus is more generally found in fecal matter or dirt, it is found, 
particularly in the spore (quiescent) state almost anywhere, even in air. 
Doctor Meiselas stated that in its spore state the gas bacillus can live 
indefinitely in almost any environment and it can be found in operating 
rooms or on human clothing or elsewhere. He testified that the 
symptomatology evidenced in the EMERGENCY HOSPITAL records for 
the period January 19 to and including January 23 were completely con- 
sistent with gas gangrene infection and could not otherwise be explained. 
He also testified that while gas gangrene generally rapidly fulminates 


(develops ) it can take as much as two or three days with an average of 


about 53 hours and that the rate at which it fulminates in large part 
depends upon the way in which the bacillus in introduced. He explained 
that in war wounds, fulmination is usually more rapid because the gross 
destruction of tissue provides a very favorable climate for the bacillus 
to grow whereas in the case of a clean incisive surgical wound there is 
less destruction of tissue and therefore one would anticipate the bacillus 
would be slower in fulminating. 

DOCTOR WORTH B. DANIELS - Doctor Daniels testified he was 
called in by DOCTOR GORDON on January 20 because DOCTOR GORDON 
was concerned that Mrs. Abrams was not recovering from the open 
reduction in a routine fashion. He testified as to the symptomatology in 
the period from the time of the open reduction to the time he was called 
in and thereafter through the 23rd. He made a preliminary diagnosis of 
bilateral atalectasis (moisture in the lungs) and a questionable oliguria 
(incontinence) which raised a question of a possible reaction from blood 
transfusion. He did not actually examine the surgical wound on the 20th, 
but did on the 23rd by which time from the total symptomatology and 
his examination of the wound he diagnosed her case as one of gas 
gangrene (see hospital record, pp. 43, 81-86). 
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Doctor Daniels stated that Mrs. Abrams was a "quite seriously 
sick woman" on the 20th and that the symptoms on the 23rd were the 
same as the 20th. He further testified that until the 23rd he was not 
certain what the difficulty was; that because of the rarity of gas gangrene 
in a civilian hospital the thought of gas gangrene had not entered his 
mind earlier and that by hindsight, taking into account the entire medi- 
cal history, he was of the opinion that Mrs. Abrams definitely had sub- 
stantial infection in her system on January 20th and probably on January 
19th and that on those dates the infection in her system could have been 
gas gangrene or staphylococcus. 

Finally, Doctor Daniels testified, in line with Doctor Meiselas' 
testimony, that all of the subsequent disabilities and ailments, including 
her heart condition, severe mental depression, and paralysis, were 
"part and parcel" of the original illness. They were a reaction to the 
“miseries and constant distresses" she went through and in natural 
course they led to her death. 


DOCTOR EVERETT J. GORDON - Doctor Gordon, in addition to 
describing in detail the operative procedures, the participants, etc., 


testified that as dressed for the operation his top surgical gown or 
jacket extended just below the hip and that the seat of the pants thereby 
exposed was not sterile and that the stool upon which he sat at times 
during the operation also was not sterile. 

He admitted the various warnings testified to by the nurses and 
the remark attributed to him by Nurse Arvin. He denied that he ever 
actually touched the Mayo stand with the unsterile part of his clothing 
or that he had ever contaminated any surgical instruments or the wound. 
DOCTOR GORDON conceded that except for the hip fracture Mrs. Abrams 
was in excellent physical health and that she had no infection in her 
system prior to surgery. He also testified that her recovery on the 19th 
* foltowing surgery was different from a normal recovery from a hip 
nailing. 

Although the hospital record of the admission examination made 
by a staff physician (hospital record, p. 3) carried the note "skin, no 
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lesions" and DOCTOR GORDON concededly made no note of any skin 
lesions, he testified that when he examined the patient before the open 
reduction he observed that she had a large patch of psoriasis on her 
left hip, psoriasis being an itchy skin condition which in and of itself 
has no debilitating and lethal effect. He testified that because of the 
psoriasis he had to be careful in the selection of the operative site 
and he advanced the theory that the decedent herself contaminated the 
surgical wound. He explained that while a very large and substantial 
bandage had been placed on the surgical wound at the close of the 
operation on the 18th, he replaced it with a much smaller and less 
substantial bandage when he examined and redressed the wound on the 
20th. He testified that thereafter Mrs. Abrams may have scratched 
herself around the rectum where the gas bacillus is normally found 
(because it is common in the alimentary tract) and then may have 
slipped her fingers under the bandage on or after the 20th and thereby 
introduced the gas bacillus into the surgical wound. There were no 
physical facts or observations testified to by any other witness to sup- 
port this opinion by DOCTOR GORDON as to how the infection might 
have been acquired and DOCTOR GORDON had no other opinion as to 
how the infection might have occurred. 

DOCTOR GORDON, after testifying as to his extensive experience 
with gas gangrene during wartime, stated that even assuming the 
surgical wound had become contaminated during the operation by reason 
of a break in sterile procedures - which he denied - the gas bacillus 
could not possibly have been introduced into the patient at that time be- 


cause: (1) Gas bacillus could not be found on clothing or in an operating 


room because it cannot survive in air; (2) Gas bacillus is only found in 
fecal matter or contaminated soil; (3) The gas bacillus has a very short 
life span and would die in air in a few hours; (4) The gas bacillus once 
introduced in a wound fulminates very rapidly, usually in a matter of 
hours, and normally would cause death ina very short time if not 
diagnosed and treated immediately; (5) Since gas gangrene was not 
diagnosed in Mrs. Abrams case until the 23rd she could not possibly 
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have been infected with gas bacillus more than a day or two at most 
prior to the 23rd. 

DOCTOR GORDON did not recognize any of the textbooks called 
to his attention on cross-examination and testified that he had not read 


any technical matter,in this field. No cross-examination from any texts 
was permitted with respect to DOCTOR GORDON. 

DR. SANFORD EISENBERG - Doctor Eisenberg, who like DOCTOR 
GORDON testified to considerable military experience with gas gangrene, 
approximately 70 cases, was a fellow orthopedic specialist in Washing- 


ton, D. C. who confirmed the diagnosis of gas gangrene first made by 
Doctor Daniels on January 23rd. 

Doctor Eisenberg testified in some detail as to the habitat, life 
and characteristics of the gas bacillus and its spore to similar effect as 
DOCTOR GORDON. He said that in spore form the bacillus can live only 
a few hours in air and that it is found only in fecal matter or soil so 
contaminated. He testified that most of the writers would support his 
views. He recognized several of the texts called to his attention on 
cross-examination, but plaintiff was permitted to cross-examine him 
only with respect to one text which he conceded having read. Cross- 
examination from all other texts was foreclosed by the court's ruling. 

He further testified that the standard of sterile technique in ortho- 
pedic surgery required that if, during the course of an operation, any 
part of the sterile field - and specifically the Mayo stand - is accidentally 
brushed by any of the personnel who are not sterile or with a portion of 
the gown or clothing which is not sterile, the standard of care to correct 
the condition is to redrape the stand with sterile material. But he indi- 
cated on cross-examination that under particular circumstances if there 
were operating instruments within one-half inch from the edge of the 
Mayo stand the instruments might be discarded after redraping. 

Finally, Doctor Eisenberg testified flatly, in line with DOCTOR 
GORDON's testimony, that because of the habitat, life and characteristics 
of the gas bacillus and its spore, there could be no possible causal 
relationship between Mrs. Abrams infections and the operation and that 
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although he was certain of this, he could not explain how Mrs. Abrams 
did become infected. 

DOCTOR MONROE J. ROMANSKY - Doctor Romansky, a local 
specialist in bacteriology, who saw the patient only once several weeks 
after the diagnosis of gas gangrene, testified in substance the same as 
Doctors Gordon and Eisenberg as to the absence of any causal relation- 
ship between what occurred in the operating room and the onset of the 
gas gangrene and staphylococcic infections and for reasons related to the 
habitat, life and characteristics of the germ similar to those testified to 
by the other two named doctors. 

The court permitted cross-examination with respect to two partic- 
ular texts which Doctor Romansky acknowledged having read but by its 
ruling precluded cross-examination from two other texts because the 
doctor had neither relied upon or read same. 

BERNSTEIN & KLEINFELD 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 


Washington, D.C. 
May 12, 1959 


The above-entitled matter came on for further trial before the 
HONORABLE GEORGE iL. HART, United States District Judge, anda 
jury. 

* * * 
EVERETT J. GORDON 
the defendant herein, was called to the stand as an adverse party by 
counsel for the plaintiff,and having been first duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. BERNSTEIN: 
* * * * * 

Q. You actually don't know, Doctor, whether you ever touched 
the mayo stand or not, do you? A. Well, I know when the question 
was raised that Mrs. Arvin redraped the area where this -- where 
there was possible contamination and removed any instruments in that 
area. 

Q. Doctor, would you answer my question directly? My question 
was, you don't know whether or not you touched the mayo stand, do you? 
A. I don't think I did. 

40 Q. I don't want to know what you think. You don't know whether 
you touched it or not, do you? A. Well, I think the question has to be 
answered to the best of my knowledge, and to the best of my knowledge 
I did not. 

Q. Is it fair to say that you could have been warned, as your 


recollection goes, Mrs. Arvin might have warned you from one to three 
times about touching the mayo stand? A. That is a fair statement. 

Q. What? A. That is possible. 

Q. Isn't it a fact that at that time you realized that you may have 
done something like touch the mayo stand? A. Well, I have already 
answered that question.. You just asked me a few moments ago the same 


thing. 
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Q. Well, would you answer it again? A. To the best of my 
knowledge I did not touch it. 
Q. Well, didn't you say -- don't you recall saying something to 
Mrs. Arvin to the effect that you realized that you were getting close 


to the mayo stand, or you realized you may have touched it or realized 


you may be too close to it? Didn't you say anything like that? A. I 
remember there was some discussion of it and Mrs. Arvin redraped 
the edge of it, which I certainly thought was proper procedure. 

Q. Did you say -- A. The point is that whether or not I did 
or didn't, the proper thing was done to take care of the matter. I mean 

41 I think you are arguing about words when the actions speak for it- 
self. I think it is for the jury to determine what was proper. 
* * * * * 

Q. Asa matter of fact, when there was concern about this mayo 
stand becoming contaminated it would have been easy, would it not, 
for you to direct the scrubners to take these instruments away and 
take all new instruments from off these tables around the wall and re- 
place the instruments on the mayo stand? You could have done that, 
couldn't you? A. Well, if Ihad thought, and if the nurse or anyone 
in the operating room had thought that there was any definite contamin- 
ation of the mayo stand, that would have been done. 

As a matter of fact, anyone in the operating room, including my- 
self would have brought that up and that is done wherever there is any 
definite contamination. 

Q. Asa matter of fact, Doctor, isn't it accepted in proper 
medical practice whenever there is any concern about possible contam- 

48 ination of the mayo stand to eliminate everything from it and start 
with new instruments? Isn't that the proper medical procedure ? 
A. No. 

Q. Oh, itisn't? A. The only -- if there is only a question of 
touching the edge, just the bare edge of something, that edge is covered 
and nothing is taken from beneath the sterile covering; then there is 
nothing else to be concerned about. 
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If you put a sterile cover over that possibly contaminated edge the 
rest of the things couldn't be affected by it. We talked only about -- I 
didn't sit on the mayo stand. I mean if I touched it I would only touch 
the bare edge of it, the outside edge -- 
Q. But, -- A. Let me finish. -- And the instruments are not 
hanging over the edge. They are well within the borders of the mayo 


stand, at least most of them are a couple of inches inside, so they 
couldn't have been touched by me touching the outside. 

Q. In other words it is your testimony that you could in no way 
contaminate those instruments on the mayo stand? A. That's right. 

* bd * * * 

Q. Very well. I will accept that. 

When you look at the mayo stand in the operating room you can't 
tell if there are germs on it or not by looking at it, can you? A. Any 
doctor knows that to be true. 

Q. And because you know you can't see any you take extra precau- 
tions, don't you? What you can't see you get concerned about, and if 
someone touches that stand, because you can't see the germs that may 
have been left behind you remove everything on it and don't take a chance 
of the patient becoming unsterile, isn't thatso? A. Each situation is 
handled individually. AsI said before, in the average case you cover 
the edge if the edge is touched, because that is where the mayo stand 
would be touched. If something were dropped, something unsterile were 
dropped into the middle of the mayo stand automatically you get rid of 
everything on the mayo stand and start fresh, but if you touch the edge, 
the peripheral or rim all you would have to cover is that part. 


* 2 * bs * 


Washington, D.C. 
May 13, 1959 


* * * * 
BY MR. BERNSTEIN: 
Q. Then, Doctor, it was not only proper but it was good practice 
in the District of Columbia for Miss Arvin to have called your attention 
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to the possible break in technique, which she did? A. Yes. No question 
about it. 

Q. And it was good and proper practice in the District of Columbia 
for her having done so, for you to thank her and take steps to correct the 
thing when she pointed it out, is that correct? A. Ihave already answer- 
ed that, I -- the formalities of courtesy in the busy operating room are 
not always acted upon in that manner, but it was proper for me to take 
her caution under consideration and act accordingly, which I did. 

* * * * * 

67 Q. Now, Doctor, do you know whether or not in that operating 
room there were sufficient additional instruments to perform this opera- 
tion so that when Miss Arvin or Miss Chandler, whoever it was that you 
don't recall gave you this warning about the possible contamination, that 
other instruments could have been placed in the Mayo Stand in place of 
those that were there and the operation continued ? 

Do you know? A. Well, it would depend on which instruments 
were on the Mayo Stand at that particular time. I don't know which 
instruments were on the Mayo Stand at any one time. 

Q. Then you don’t know for a fact that there were other adequate 
sterilized instruments in the room available to replace those on the Mayo 
Stand. There could have been, for all you know. A. Well, there could 

have been, yes. 

Q. And you made no inquiry to ascertain whether there were others 
to replace those on the Mayo Stand? A. The one -- none of the nurses 


at any time indicated that any of the instruments were in any way contam- 


inated. 

It is standard procedure for any surgeon and would be ridiculous 
for them not to follow such a procedure, that when any question is raised 
about the sterility of any instruments, for example, if an instrument 
drops on your lap and your gown is considered to be sterile, nevertheless 
that instrument is always discarded. 

Similarly, if the nurse had questioned any instrument, no surgeon 
in his clear mind would ever use that instrument to operate. That would 
be foolhardy and ridiculous. 
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* * * * * 

77 Q. Now, did you state to anybody that you were going to give 
antibiotics to this patient? A. At the end of the procedure I ordered 
the antibiotics and told Dr. Johannsen to order, which he did, and at 
that time, I did so state, yes. 

Q. What were the reasons for ordering antibiotics? A. Well, 
the reasons were this: That in the first place there was a question in 
a long procedure of this type there is always a danger of contamination 
even where there is no specific incident of such. Where the wound has 
been exposed for two hours and 45 minutes, the danger of contamination 
is very definite and especially so where a joint is open because a joint 
is more susceptible to infection than other types of soft tissue wounds. 

Now, up until recently it has been -- was routine -- and this time 
1957 was almost routine practice to order antibiotics when a joint was 
opened. Today we are modifying that approach but in any -- in a case 
of this type where there is a prolonged procedure with the joint exposed, 
it was good medical practice to order antibiotics as prophylaxis. The 

78 idea is -- and not only that but the wound, as the author of the 
note states, was thoroughly lavaged, or washed out with a saline -- or 
saline water. 

So that also, if there was a case of contaminating the wound it 
would be washed out physically and that then to take care of any invisible 


germ which Mr. Bernstein has said which can not be seen, we would 


order antibiotics to cover the patient, to prevent any infection. It is just 
like if you cut your finger. That doesn't mean that you have an infection 
in your finger but you wash it off and then you put an antiseptic on it and 
the antiseptic is to prevent infection. The fact that you put an antiseptic 
on a cut doesn't mean that you have got an infection. You put it on to 
prevent it the same thing as here. 

Q. In the face of a specific warning about possible contamination 
and in line with accepted practice in terms of preventative medicine, 
wouldn't it have been better to eliminate everything from the Mayo Stand 
rather than to close the barn door afterward; administer antibiotics? 
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A. I think you have to understand this was not a simple operation. We 
are dealing here with a very complex situation. The average fracture 
of the hip can be reduced by closed methods. Open reduction is unusual 
in a fracture of the hip; it is not commonly performed. Therefore we 
were dealing here with a very difficult case, one which had failed to 
respond to three separate manipulations and, as a matter of fact, there 

was another orthopedic surgeon in the vicinity who witnessed some 
of the manipulations, and the x-rays showed incomplete reduction and he 
agreed with me that I should therefore proceed with the open reduction. 

Q. Now, Dr. Gordon, I don't mean to interrupt you, but you are 
referring to another doctor. He wasn't present during this open reduc- 
tion when the sterile-procedure break came about, was he? Sticking to 
the question, he had no part or was not present at the time when this 
break in sterile procedure occurred, didhe? A. I haven't even slight- 
ly suggested the same. 

THE COURT: Doctor Gordon is just giving the background. Go 
ahead, Doctor. 

THE WITNESS: Yes, that is exactly right. I went -- I'm going to 
answer your question but I feel that the background is vital to the complete 
understanding, not to a partial understanding. 

With this complex situation in hand, I proceeded to do what was a 
very difficult orthopedic operation. The woman was under anesthesia 
from 10:30 until 2:00, which is three and one-half hours. That, in it- 
self, makes a difficult problem more in a case in which the problem of 
life is at hand. 

In my opinion, to have removed all the instruments from the operat- 
ing room, even that wouldn't have solved the situation because if there 

80 was contamination we -- of the wound -- that wouldn't have re- 
moved -- removing the instruments would not have changed it. She 
would have already been contaminated if that had occurred, and to have 


delayed the operation still further by removing all of the instruments and 
-- which would have taken about 20 to 25 minutes, I feel would not have 


been warranted under the circumstances. 
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I think the better approach in accordance with good medical practice, 
was to cover up any possible contaminated areas such as when the x-ray 
technician came in and took x-rays, in which he was alleged to have touch- 
ed some of the drapes, and which would be covered up with sterile drapes, 
and then to wash out any contaminant and then to give the antibiotics. Ac- 
tually there is nothing else you could do. 

* * * * * 
108 Q. Now, Doctor, with your familiarity with this disease and in 

your ordinary practice you, of course, read the American Journal of 
Surgery? You are familiar with that? A. Iam familiar with that 
Journal. 

Q. And have you read in the American Journal of Surgery for the 
year 1954 an article entitled "Surgery In The Prophylaxis, Diagnosis 


And Treatment Of Gas Gangrene"? A. I have not. 
109 @. Did you ever hear of Dr. Howard Snyder or of his article ? 
A. The only Howard Snyder I know of is the assistant to the President. 


I don't know that Dr. Snyder. 

Q. But this is a recognized journal of medicine? A. The Ameri- 
can Journal of Medicine is a periodical which is issued monthly. Iam 
not a subscriber to it. 

Q. Doctor, let me ask you whether the following is a fair state- 
ment, descriptive in terms of the diagnosis of gaS gangrene -- 

MR. WELCH: I object to that, if the Court please. 

THE COURT: Sustain the objection. 

* ae * * * 
138 Q. Doctor, you have ~- strike that. In your consideration of 
139 this case at the time or since, have you any opinion as to how 
Mrs. Abraims did acquire this gas gangrene? A. I do. 

Q. And what is that opinion, sir? A. Well, after giving this 
considerable thought, my opinion is that she contaminated the wound 
herself. This is based on the following facts. One, she had psoriasis 
in the region of the wound, which I think has already been discussed. 
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Psoriasis is an itching disease. At the time she came into the hospital 
she was not complaining of itching in that area, but obviously she had 
more serious things to complain about, she had a fractured hip which 
she was concerned about and so were we. 

Now, in the original culture which was made -- when we took her 
to the operating room on the 23rd and opened up the wound and did the 
radical surgery for the gas gangrene we took a culture of the wound. 
That culture showed not only 'Mr. Welch's" bacillus but what we call 
the coli, which is a bacillus found in the intestinal tract. The coli bacil- 
lus is the common bacillus in the feces. It is in everyone's feces. It 
is only found in the feces. 

Now, the fact that coli bacillus was in the original culture, before 
any contamination from the outside could have occurred, indicates that 
there was some contamination from the intestinal tract to the wound. 

140 The only thing left -- I think that is definite. 

Now, the time interval of gas gangrene from the time of inocula- 
tion, that is, introduction of the germs into the body until the time of 
clinical manifestations, varies only from a few hours to at the very 
most three days. This is a matter of common medical opinion and I, 
as a physician in the armed forces, can confirm that because I was in 
a front line hospital, in an evacuation and field hospital. We saw gas 
gangrene in Italy because that is where most of it occurred because the 
wounds were contaminated with feces, contaminated soil, which is used 
a great deal in Italy. We saw the patients -- Iam sorry if this is a little 
long in answering, sir, but I think it should be given as a proper back- 
ground. We saw patients within eighteen hours, and sometimes less, 


after wounding. The gas gangrene was evident in our hospital. We only 


kept patients a maximum of two or three days and then we transferred 
them to the rear. Peculiar enough, the doctors in the rear hospitals, 

in the station hospitals, never saw gas gangrene -- I wouldn't say never, 
they saw some, but they rarely saw gas gangrene and most of what they 
saw were those that we had already treated in our hospital. Why? Be- 
cause of the time interval. By the time they got the patients, the patients 
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had had it already about three or four days or sometimes a little longer 
since the time of wounding when the contamination could have occurred. 
141 We saw them within the first two days, when the contamination 
could have occurred and the germs could have progressed and caused 
clinical manifestation of gas gangrene. 

Now back to the subject. Gas gangrene was discovered in this 
woman on the sixth post-operative day. I say it is impossible, whether 
or not I contaminated the Mayo Stand in my opinion is not important to 
the cause of gas gangrene. I don't say that I did contaminate it, but 
even if I did the gas gangrene would then have had to incubate for a total 
of six days, and I don't think that is possible. 

Now, not only that, gas gangrene is caused by what we call anaerobs. 
Now, anaerobs are the -- germs are divided into what we call aerobs and 
anaerobs. Now, aerobs are those germs which live with oxygen. They 
like to have oxygen; they need it in order to live. And Anaerobs are those 
that live without oxygen. 

The gas bacillus is an anaerob. It cannot exist where there is 
sufficient oxygen tension, such as normal atmosphere. So that gas 


bacillus couldn't exist, for example, on that glass or on that desk (in- 
dicating) or on a Mayo stand or on anything else which is exposed to the 
air. They die in the air. They live -- their normal habitat is the in- 


testinal tract. I grant you if we took a smear of anyone at this time you 
would find gas bacillus in their intestinal tract. 

142 Now, I feel that what happened, with these facts in mind, that what 
happened was that after I changed the dressing on the 20th Mrs. Abrams 
must have scratched herself about her anus and then in some way got her 
fingers under the dressing, which was a regular dressing which we put 
on as standard procedure in the conventional manner. I think she got her 
fingers under there and contaminated it, because the interval from the 
20th to the morning of the 23rd is exactly the correct interval for the 
incubation period of the gas gangrene. 


That is my opinion. 
* * 
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146 Q. Dr. Gordon, assuming that during the course of orthopedic 
surgery on a hip nailing operation, the same type of operation you did 


here, that sterile procedures were broken by the surgeon by contaminat- 


ing with an unsterile thing or part of his body or gown or what have you, 
some of the surgical instruments, would it be possible in your opinion 
for that contamination to pass the gas gangrene bacillus té the patient 
and be the source of gas gangrene to that patient? 

* * * * 

THE WITNESS: The sources of gas gangrene are contaminated 
soil and feces. In order for gas gangrene bacilli to pass from such 
contamination of the stand or instruments that you have assumed to 
the patient it would mean that the instruments would have to be con- 
taminated with soil, contaminated soil or feces. 

Now, how would you find either of those in an operating room? 

147 The question has been about sitting on a stool which would be the 
source of contamination. Now, I can't conceive, and Iam sure that no 
one else can, of feces being present on a stool in the operating room; 
nor can I conceive of contaminated soil being brought in from the out- 
side being present on a stool in the operating room. These are not 
surgically clean, but all of the utensils are kept clean. They are 
cleaned with Lysol and soap regularly. 

And may I also say that to bring contaminated soil into the operat- 
ing room could only be done, really, by means of your shoes. But are 
the same shoes that you wear on the outside used in the operating room? 
No. We change our shoes. We leave our shoes that we wear on the 
outside in the dressing room and we either cover our feet -- correction 
~- and we either put on separate shoes, which is whatI did. I maintain 
a separate pair of shoes at Emergency Hospital, where I operated regul- 
arly. Or, in some case, for the occasional surgeon who operates only 
occasionally there, they maintain a covering which they put over their 
shoes. 

Therefore, with those facts in mind, I say the contamination of 


gas bacillus to the patient could not have occurred. 
* * * 


* * 


Washington, D.C. 
Monday, May 18, 1959 


* * * * 
29 SANFORD H. EISENBERG 
was called as a witness by the defendant Gordon, and, having been first 
duly sworn, took the witness stand, was examined and testified as fol- 
lows: 
DIRECT EXAMINATION 
BY MR. EDGERTON: 
* * * * 
CROSS EXAMINATION (As to Qualification) 
BY MR. BERNSTEIN: 
* * * * * 
32 MR. EDGERTON: Hour Honor, I tender Doctor Eisenberg as an 
expert, qualified in orthopedic surgery. 
THE COURT: All right. 
* * * * * 
Q. Now, Doctor, were you called into the case of Mrs. Edith 
Abrams by Dr. Gordon? A. I was. 


* * cd * * 


Q. Doctor, did you confirm the diagnosis of gas gangrene from 


your observation of the patient? A. It was obvious on clinical examina- 


tion and it was confirmed by the laboratory. 

Q. Where was the laboratory test made; do youknow? A. At 
Emergency Hospital. . 

Q. Was a culture taken from the wound in the operating room ? 
A. The -- when we were operating on her? There were cultures taken 
in the patient's room prior to the operation and also cultures taken in 
the operating room. 

Q. Do you know what those cultures disclosed? A. I believe 
the first culture revealed -- at least this was the preliminary report -- 
that there was an E. Coli type of organism and the final report demon- 
strated the presence of the clostridian perfringens, or the gas bacillus. 


25 

Q. WhatisE. Coli, Doctor? A. That is an organism which in- 
habits our intestinal tract the same as the gas bacillus. These are com- 
mon organisms that are found in everybody's intestinal tract. 

36 Q. Is E. Coli found anywhere else? A. Well, it is also found 
in the soil and in places where the area might have been contaminated 
by various forms of manure. 

Q. Now, Doctor, referring to testimony in the case as the situa- 
tion between aerobes and anaerobes, if I am pronouncing the words cor- 
rectly, what is E. Coli, this type of bacteria? A. E. Coli can grow 
in an aerobic medium. 

Q. Aerobic? A. Yes, sir. 

Q. What about gas bacillus of the type that you saw? A. The gas 
bacillus is an obligatory animal, which means that this is something that 
hasn't any choice of growing either with or without oxygen. There are 
many organisms that can more or less modify their growth habits. How- 
ever, the gas bacillus is an organism that must have an atmosphere that 
lacks oxygen. It has no choice. 

Q. Doctor, during the course of your previous training and ex- 
perience, particularly with reference to your military service, had you 
observed or treated other cases of gas bacillus infection? <A. I did. 

Q. Do you have any estimate of the number of such cases that 

you have seen? A. I would put it in the vicinity of approximately 


* * * * * 

40 Q. Doctor, certain of the cases that you treated in the military 
service were military personnel, were they not? A. Very few, but 
certain of them were. 

Q. Veryfew? A. That's right. 
Q. Now, of those very few cases, though, what type of injury had 


these people received? A. Those were all injuries in which the soft 


tissues were actually broken so that the wounds were contaminated by 


the material from the outside. 
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Q. Now, where was this, Doctor, in Europe? A. This was over 
in the eastern part of Germany, Austria, and Italy. 

Q. So that a soldier when he came into your hospital had been 
wounded? A. That is correct. 

41 Q. And was contaminated. Wasn't the wound contaminated? 

A. The wound was contaminated. Usually the method of the accident 
was that if it was an individual who had parachuted, that he suffered a 
broken bone as well as a laceration upon landing. He struck a tree or 
some abutment and his tissues were exposed to the ground. 

* oe * * * 

Q. So, with all the civilian cases that you observed in the military 
service, what would be called battle casualties -- A. Well, some -- 

42 Q. Yes, and they were wounded by military weapons of some sort. 
A. I would say that was the, usually the run of the history that we got 
from them. 

Q. And in cases of gas bacillus that you observed among this type ° 
of casualty was there always contamination in the wound when they came 
into the hospital? A. By the time they came in the hospital, all were 
gross contamination. 


* * * * * 


Q. Doctor, from your experience in the treatment of these cases, 


what would you say as to the period of onset or development of the symp- 


toms of gas gangrene?, A. The symptoms usually started somewheres 
between six to 36 hours after the injury. 

Q. Well now, with what rapidity would the symptoms progress ? 
A. The gas gangrene produces, as we describe it, a fulminating type 
of infection. This is an infection that begins to get out of hand extreme- 
ly rapidly within a matter of hours. The patient gets progressively 
sicker and sicker; and this is all over a very short period of time as 
opposed to some of the other types of infectious processes wherein the 
individual might have the infection. It may be noted for a day or two, 
the patient might progress along at a, shall we say, a steady pace and 
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may even get a little bit better and then, two, three four days later 
get worse. However, this is not true in gas gangrene. The patient 
gets it and rapidly goes down hill. In many instances death ensued 
within 12 hours. 

Q. Doctor, in the course of the treatment of any of these cases, 
did you ever note improvement in the case of the patient after the diag- 
nosis of gas gangrene had been made? A. No, I think the characteris- 
tic about the infection is that it does not. Unless treatment is instituted, 

the patient dies. 

* * * * * 

Q. Gas bacillus, I think you have already stated, is an anaerobe; 
is that correct? A. That is right. 

Q. To your knowledge, does it also exist in the form of spores? 
A. That is correct. 

Q. What can you tell us about the incidents of it being found in 
spore form and how long it may persist in that form ? 

* * * * * 

THE WITNESS: Well, the organism that does exist in a spore 
formation, for a long time it was held that the spore formation was a 
form of reaction on the part of the organism when it met with adverse 
conditions so that it would go into the spore forms so that it could over- 
come the cultural -- the adverse cultural conditions that existed at that 

time. That might be an example of the organism coming in the 
presence of an aerobic or presence of oxygen, and the organism going 
into spore formation in order to maintain its life cycle. However, this 
was subsequently disproven by the work of the father of our modern bac- 
teriology, Doctor Zinsser, who quite adequately demonstrates that the 
spore formation is not a reaction to adverse status but is an accepted 


reproductive form -- reproduction form for the organism. 
Now, the spore is a little bit more resistant to killing agents than 
the bacteria itself. However, the spore must have anaerobic media such 


as soil, or an area where the oxygen has been removed for it to live for 
any extended period of time. 
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Naturally, when it is in the spore state, it will not reproduce. How- 
ever, if the spores are taken from the locality, as when we use an example 
from soil, and then incubated, we can produce the organism from the spore 
and we'll get a certain amount of spores out of that and a certain amount 
of bacilli out of that. 

These spores have a very short life cycle in the presence of air or 
oxygen. 

BY MR. EDGERTON: 

Q. Could the spore survive in the atmosphere of this courtroom on 

tables or furniture here? <A. It could survive. However, it wouldn't 
48 survive for long. 

Q. Does medical science recognize that it could be possibly viru- 
lent in thatform? A. No, it wouldn't be virulent in spore form. 

Q. Well now, Doctor, you, of course, in the course of your 
practice, are familiar with the standards of sterile technique required 
in orthopedic surgery, are younot, sir? A. Iam. 

Q. Doctor, assuming that you are familiar with the possibility of 
breaks in sterile technique, if by -- if accidentally any part of a sterile 
field -- and specifically the Mayo Stand -- is brushed by any of the per- 
sonnel who are not sterile, with a portion of their gown which may not 
be sterile, what is the standard of care required in your field of medi- 
cine to correct that condition ? 

* ae * * * 

Tiss WITNESS: Well, the standard operating procedure in the 

hospital in an injury of that type where the drapes on the Mayo 
Stand would be touched by something that is considered unsterile, the 
Mayo Stand is draped -- is redraped with sterile material. 

Q. What is the purpose of that, Doctor? A. Well, the purpose 
of that is to try to get as absolutely sterile conditions existing on all we 
think that will come in contact with the patient. 


Now, in many cases, the lower portion of somebody's gown might 


brush the lowest portion of the drape that is hanging down from the Mayo 
Stand. Now actually it:would be impossible from a practical point of view 
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to contaminate anything on top of the table that.is so far removed from 
the bottom of the drape. However, we don't work entirely from practi- 
cal points of view. We go from the theoretical point of view so that to 
bar any possibility when that occurs, the entire thing is redraped. 

Q. Now, that conforms with the practice of your specialty in the 
course of operating room procedure? A. That is the accepted practice 
for surgery. 

* * * * * 
50 Q. What, Doctor, is considered the sterile field -- let's assume 
now we are talking about hip nailing procedure, what would be the sterile 
field of -- which standard of care of your profession requires be main- 


tained for that, for purposes of that operation? A. Well, the sterile 


field in a hip nailing would consist of everything that is below the 
anesthetic screen. The anesthetic screen is usually placed about to 

the level of the shoulders. 

Now, when a patient is in position on a fracture table and their 
legs are spread apart, now all the various parts are draped with sterile 
sheets and the whole area from the neck on down is considered the 
sterile field and nobody, unless they are properly draped and gowned, 
would touch that area. 

Now, ina hip nailing, there is one exception. One must obtain 
x-ray plates. The only way that we can do that is to have the technician 
come into the operating room. Naturally, he has changed his clothes 
but you can't sterilize an x-ray plate. The area that he is going to 
work through is covered with additional drapes and after he has complet- 
ed his x-ray studies, then those drapes are removed. 

There is one other way that is sometimes done, and in that way 
the x-ray is placed in a sterile pillow case and the x-ray then is more 
or less blocked off from the sterile field by the sterile pillow case 
but still we have the presence of the x-ray machine and the x-ray techni- 


cian which we need to perform the procedure. 
ok * * ok 
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55 Q. Now, Doctor, I'll attempt to reframe the question. Assuming 
that during the course of Mrs. Abrams hip nailing operation on January 
18th, the hem on Dr. Gordon's orthopedic jacket on the bottom of the 
jacket was observed to have brushed the Mayo Stand on one occasion and 
on two other occasions the nurses called his attention to the fact that he 
had come close to the Mayo Stand and then on another occasion the x-ray 
technician, in taking a picture of the patient, allowed the x-ray plate to 
come in contact with the drapes over the patient, and that on each of 
these occasions, the four occasions that I have mentioned, the suspected 
area was immediately redraped by sterile towels or sheets, would you 
say from your knowledge of Mrs. Abrams' condition as you knew it to 


be when you first saw her on January 23rd and the condition which you 


observed on that date, that the infection which she then displayed to you 
could have been caused by the suspected breaks in sterile technique dur- 
ing the course of her operation on the 18th? 

THE COURT: Breaks and suspected breaks. 

THE WITNESS: I think it would be impossible. 

BY MR. EDGERTON: 

Q. Now will you tellus why, Doctor. A. Well, the diagnosis 
of her difficulty on the 23rd with the gas bacillus infection. Nowa gas 
bacillus infection is a very rapidly developing infection. It develops very 

56 shortly after the initial contamination. You don't get one, two, 
three, four, five days building up. There is a latent period in the gas 
bacillus infection but that latent period for the development of the organ- 
ism happens to be six hours. 

Now, if this was traceable to anything that may have happened at 
the time of the initial operation, her course from about the first day 
after the operation, after the first operation, until the time I saw her, 
would have been one of progressive deterioration, where this patient 
would have been constantly getting sicker, and nothing had been institut- 
ed by the time I first saw her, Iam quite sure she would have been dead 
by that time. 
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Q. Doctor, from your experience and training in your specialty 
of orthopedic surgery with an open reduction hip nailing procedure, 
would you state whether it is a good practice in your specialty to ad- 
minister antibiotics? A. Well, in a procedure such as a hip “ailing, 
Number One: We are dealing with an injury that results in a lot of soft 
tissue damage as well as bone damage. 

Number Two: In order to align the bone fragments, it is necessary 
to manipulate the left hip in which you have to manipulate the whole lower 
extremity, and it is sometimes necessary to remanipulate it; and on oc- 
casion, one has to go ahead and open up the entire hip joint because the 
manipulation does not produce satisfactory alignment of the bone fragment. 

Well, all these conditions, plus the fact that you are dealing with an 
elderly person, because this occurs usually only in the elderly, the rou- 
tine at most institutions is to place a patient like this on antibiotics, 
routine whether you've got reduction on the first manipulation and every- 
thing went along simply, or whether you went into any complication. 

* * * * * 
CROSS EXAMINATION 
BY MR. BERNSTEIN: 

Q. Doctor, are you familiar with Zinsser's book on bacteriology ? 
A. Iam familiar with it, yes. 

Q. And you read that as part of your work in the orthopedic pro- 
fession, or part of your medical profession, to have a general familiarity 
with it? A. That's right. 

Q. And as part of your work in the orthopedic profession, are you 
familiar with other text books or studies in bacteriology, or gas gangrene 
for example? A. Yes. 

Q. In other words, as a doctor in this field, you must keep informed 


and abreast as far as possible of various publications that are considered 
authoritative in these fields? A. Oh, on various publications and contri- 


butions of literature. 
Q. You, of course, know Topley and Wilson's textbook on Principles 
of Bacteriology and Immunity. A. I know of the book. 
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Q. You know of the book. A. Yes. 
67 Q. You have probably seen it or used it at some time or other. 

A. Iam not familiar with the contents of the book. 

Q. Are you familiar with the study in the Archives of Surgery by 
Dr. William Altemyer called Problems of Diagnosis and Treatment of 
Gas Gangrene that appeared in the June, 1957 issue? A. I read that, 
yes. 

Q. Did you read it since this case started or before? A. No, 
before. 

Q. Asa routine part of your practice? A. That is right. 

Q. And are you familiar, sir, with a study called Surgery and the 
Prophylaxis, Diagnosis and Treatment of Gas Gangrene by Dr. Schneider 


that was published in the American Journal of Surgery, 1954? A. No. 
Q. Never heard of that one? A. No. 
Q. Can you tell me some of the other studies that you have heard 
of in the field of gas gangrene, books or publications? A. Well there is 


Welch's work, Schneider's work, Frankel's work. 
Q. American publications; Mr. Welch, he is American. A. He 
is. Mr. Welch is definitely American. 
When was that published? A. That was the original work in 


When, Isay? A. Huh? 
When? A. Dr. Welch's work was done in 1892. 
- Isitinbookform? A. Beg pardon? 

Q. Isitin bookform? A. No. No, that is a contribution to the 
literature, or is a monograph. 

Q. In the American Medical Journal; can you tell me, in other 
words, where we can locate it? A. I can't tell you offhand. I could 
fin<l out for you. 

Q. Well, offhand, what others can you tell us now; what publica- 
tions did they appear in? A. There is Stanhope's publication -- book, 
which is a resume of Zinsser's work, Zinsser's book. 

Q. Is that all you can think of offhand? A. That's all I can think 


of offhand. 
x * * * 
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May 19, 1959 


* * * * * * 

Q. * * * You spoke of the fact that death in some instances with- 
out treatment may occur in twelve hours. A. That's correct, even with 
treatment. 

Q. And as a matter of fact in many cases death won't occur at 
all or may not occur for an extended period of time. A. Well, without 
treatment death will occur. With treatment in many instances we can 
keep the patient alive. 

Q. As a matter of fact, if a patient isn't treated for five or six 
days death may not occur -- I will restate the question. My question to 
you is, if treatment is not given for five, six or seven days death may 
notoccur? A. No. 

Q. You say it will occur? A. Death will occur. 

Q. You have some authority for that? A. Myself. 

Q. You don't know any authority other than yourself? A. Well, I 

believe that individuals that have had an experience with gas 
gangrene will confirm that because gas gangrene infection -- 

Q. Please come back to my question. Do you have any authority, 
any person that you can name or any book that you can name which will 


support your statement that a person will necessarily die if they aren't 


treated for five, six or seven days? A. Off hand I couldn't give you 


any reference. 

Q. Now, you also spoke about the spores. We were discussing 
that, and whether spores can live in an air atmosphere, and how long 
they will live. Did I understand you to say that in the case of the gas 
gangrene spore that it can't live very long in an air atmosphere? 

A. That is correct. 

Q. What is the maximum length of time it can live in an air 
atmosphere? A. I couldn't say definitely. I believe it would be a 
matter of hours. 

Q. Do you have some authority for that statement? A. No. 

Q. Are you familiar with a book entitled Frobisher's Fundamentals 
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of Microbiology? A. No. 
Q. Have you heard of that book? A. No. 
Q. Have you heard of a book entitled Pelczar and Reid Biology? 
. No. 

Q. Never heard of that book? A. No. 

Q. Do you know any book on microbiology that such matter might 
be treated in? A. Conant's book. 

Q. What book?. Will you spell that? A. C-O-N-A-N-T. 

Q. Well, now, in Frobisher's Fundamentals of Microbiology -- 
you are familiar with the United States Public Health Service? A. Yes. 

Q. And you are familiar with the fact that they have this com- 
municable disease center at Miami where they study communicable 
diseases? A. Yes. 

Q. Have you ever heard of a study made by Frobisher in connec- 
tion with their work? A. In relation to gas gangrene? 

Q. Yes. A. No. 

Q. Well, Frobisher says -- 

MR. WELCH: I object to his reading from text as to what 
Frobisher said. The Doctor hasn't stated that he relied on Frobisher 
for anything. 

THE COURT: I sustain the objection. 

* * a * * 

Q. Isn't it a fact that this type of spore has been known to survive 
for generations? 

THE COURT: What kind of generations? 

MR. BERNSTEIN: Human generations. 

THE WITNESS: No. 

BY MR. BERNSTEIN: 
Q. Do you have some authority for that statement? A. I think that 


most of the text books and most of the writings in this, when they refer 


to generations, they are referring to generations of the life cycle of the 
bacilli. 
Q. Are you certain of that? A. And under specific circumstances 
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they can live for many generations. 
Q. Most text books, when they refer to generations mean that? 


Now, Doctor, I refer you to Frobisher's Fundamentals of Microbiology. 


Would you agree -- 

MR. WELCH: I object. 

MR. BERNSTEIN: He said when most text books refer to gener- 
ations they mean that. I have a right, I submit to the court, to show 
him a book that is very clear on what it means and says. 

MR. WELCH: He has said he is not familiar with this book. He 
doesn't rely on this book for anything, and whether that book says some- 
thing contrary to his reliance has no bearing upon it. 

MR. BERNSTEIN: If the Court please, he answered that most 
text books, when they refer, mean in terms of the life of the micro- 
organism. I want to show him a text and show him the plain language 
of the text to see if that agrees with his understanding. 

MR. WELCH: Even if this is what Mr. Bernstein intends to do it 
would come within his answer very properly. He said most and I under- 
score "most" text. 

THE COURT: He didn't say "all text."' I will sustain the objection. 

MR. BERNSTEIN: He said, "most text." 

THE COURT: He didn't say, "'all."’ I will have to sustain the ob- 
jection. This is not the proper way to use text books. 

MR. BERNSTEIN: In connection with your statement, Doctor, 
that most text, when they speak in terms of time, speak in terms of the 
life of the spore, I would like to show you the book by Pelczar and 
Reid and call your attention -- 

MR. WELCH: I object. 

THE COURT: I will have to sustain the objection, Mr. Bernstein. 

MR. BERNSTEIN: Did your Honor sustain the objection? 

THE COURT: Yes. 

BY MR. BERNSTEIN: 
Q. Now, sir, in addition to Frobisher's book of microbiology and 


Pelczar and Reid on microbiology, can you name any other books on 
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microbiology which might be included in your statement that when most 
text refer to this they refer in terms of the life of the organism itself? 
A. Well, I think in Zinsser's text and those that have been written sub- 
sequent to his death which are edited by various individuals who 
bear out that feeling -- 
Q. Just name them, please. You have named Zinsser. But I 


have shown you two that you say you don't recognize. You have named 


Zinsser. What other text are included in your remark that most text, 
when they refer to or speak of the life in term of the organism itself. 
You have named Zinsser. Name one other. A. I believe Conant. 

Q. What is the title of the book? A. I believe it is a text book of 
bacteriology. 

Q. Isn't that Smith and Conant's edition of Zinsser? A. Yes. 

Q. There isn't a separate book by Conant? A. Yes, it is a book 
edited by Conant and various other doctors from Duke University. 

Q. Doctor, when you spoke of Zinsser, the Zinsser work has 
been edited subsequently by other people, is that correct, such as 
Conant, the man who has edited Zinsser? A. Conant and other authors 
have revised the entire book. 

Q. Does Conant have a book apart from his re-edition of Zinsser 
on this subject? A. Not that I know of. 

Q. Name one other than the Conant edition of Zinsser that would 
support your statement about what most text writers say about the sub- 
ject? A. Off hand I couldn't name them without referring back to the 

book for -- 

Q. So that here are two that you don't recognize; the only other 
one you know is Zinsser. Would Zinsser support your statement ? 

A. I believe that he would. 

Q. You think you could find it readily in Zinsser, where he says 
such a thing? A. I seriously doubt it. 

Q. You seriously doubt you could find it? A. That's right. 

Q. I understand you to say that this book will support you. 

A. That's right, but you asked me if I can do it very readily. Iam not 
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familiar with the book word for word. 


Q. Well, Doctor, you are used to reading medical books and in- 


dexes. You mean you couldn't find it. A. It would take me a little time, 
but I feel that I could. 
* * * * * 

Q. Well, sir, would you agree with this statement that many 
anaerobic, and we are talking about an anaerobic bacillus, aren't we? 
Many anaerobic spore-bearing bacilli -- 

MR. WELCH: I object to his reading from this text. 

MR. EDGERTON: I would like to voice the same objection. 

MR. WELCH: This doctor is not a book salesman. 

MR. BERNSTEIN: I am reading from his favorite Zinsser. 

MR. WELCH: He hasn't said that it was his favorite. He merely 
said he had some familiarity with it. 

THE COURT: Well, this is a book he cited as authority for his 
statement. Where he cites a book as authority for his statement I think 
he can be cross examined on that book. 

MR. WELCH: I submit that he didn't cite it as an authority. 
What he said was he believed that it would agree with what he said. 

THE COURT: Well, I think that is citing it as an authority. 

MR. WELCH: He didn't cite anything. He was asked if it said 
something and he said he did believe it beared out what his views were. 

THE COURT: He said most text books held or gave a certain 
theory and among them was this Conant's editing of Zinsser, as I 
understand it. Now, in that regard I think it is proper to cross examine 
him on Conant on Zinsser, so I will permit the question. 

* * * * 
BY MR. BERNSTEIN: 

Q. Now, Doctor, Iam going to read you under the caption 
“Relative Pathogenicity of Clostridial Species" and we are talking 
about clostridial species? A. Yes. 

Q. And the next is pathogenic clostridia are characterized by 
their ability to produce powerful exotoxins? A. Yes. 
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Q. They fall naturally into three groups: the gas gangrene 
organisms which infect only when the tissue have been traumatized 
and devitalized; clostridian tetani and go into a third series. You will 


agree that is the first paragraph? A. Yes. 


Q. Then the next paragraph starts, "A gas gangrene infection will 
be discussed in this chapter? A. That's right. 

Q. And tetanus and food poisoning in subsequent discussion? 

A. That's right. 

Q. This chapter is discussing gas gangrene, is that correct? 
A. Yes. 

Q. The next paragraph reads then, "Many -- discussing gas 
gangrene -- Many anaerobic spore-bearing bacilli are normal inhabi- 
tants of the intestinal canals of man and animal. Soils with natural 
manures contain many more of this organism than virgin or desert 
soils.” You will agree that Zinsser Says that while there are many 
more cells that have been fertilized by human or animal feces that 
there are these bacilli in desert or virgin soil? 

MR. WELCH: He doesn't have to agree with it, if your Honor 
please. It is in the books. 

THE COURT: Does he agree with it or doesn't he? 

BY MR. BERNSTEIN: 

Q. Do you agree it can be found in virgin soil? A. Certainly. 

Virgin soil that the book refers to is confined to soil that has not 
been fertilized with animal excrement or human excrement. Naturally, 
the so-called virgin or desert soil is exposed to various contaminants, 
people crossing it and various things being blown over it. That is 
referred to as virgin soil as opposed to fertilized soil. 

Q. How do you know that when you say you didn't even read it up 
to this moment? A. I didn't say I didn't read it. 

Q. You say that the virgin soil has been contaminated by excre- 
ment, human or animal? A. I say that it has not been fertilized by 
human or animal excrement. 

Q. It hasn't been contaminated? A. Yes. 
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Q. And since Zinsser says so, that is what he refers to as virgin 
soil? Will you answer my question? 

THE COURT: He is trying to answer it. 

BY MR. BERNSTEIN: 

Q. Does Zinsser say that virgin soil has been contaminated with 
human or animal excrement? Is that his definition of virgin soil? 
A. In reference to what Zinsser is stating here is that there are many 
more organisms in fertilized soil as opposed to unfertilized soil, and 

he uses the term virgin soil. He does not mean that this soil is 
sterile. He does not mean that the desert sands are sterile. All he is 
referring to is that this is unfertilized soil without animal or human 
excrement. 

Q. Now, obviously the virgin soil is not sterile if gas bacilli is 
found in it, but can you find any where in Zinsser an explanation that he 
uses virgin soil in the sense that it has been contaminated though not 
fertilized? Can you find that? A. Well, if the spores are in it, it 
is contaminated. 

Q. Doctor, will you answer my question? My question is, can 
you find in Zinsser -- not in your own mind -- but can you find in that 
book any place where he says that, "I use virgin soil to mean it is con- 
taminated but not fertilized?" Can you or can you not? 

THE COURT: Just a moment. Let the Doctor answer. Go ahead. 

THE WITNESS: I can't find those words, but knowing the teachings 


of the man -- when he refers to virgin soil he is not using your inter- 


pretation of it. He is using the interpretation that this soil has not 


previously been fertilized with animal or human excrement. That is 
his concept. That is what he is trying to get across here. One can take 
out of context any word they please and make it suit their own belief, 
but that is what the man is trying to get across. 

BY MR. BERNSTEIN: 

* * * * * 

Q. Well, sir, would you look on the flyleaf of Frobisher's book 

and state whether or not you think the experience indicated for this 
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author is such that he would be qualified to state the source of these 
organisms and how they live? A. Absolutely not. 

THE COURT: Wait a minute. Do you object? 

MR. WELCH: I object. 

MR. EDGERTON: I object also. 

THE COURT: I will sustain the objection. 

BY MR. BERNSTEIN: 

Q. Incidentally, are you familiar or have you heard of Cecil and 
Loeb's book on Medicine? A. I have heard of the book, yes. 

Q. You recognize it as an authority in the field of medicine? 
A. Well, I am an individual not in a position to recognize the specific 
authority or experts in medicines somewhat removed from my specialty. 

Q. Have you heard that that is a book well recognized in the 
medical profession, Cecil and Loeb's book? A. I know it is a popular 
book. 

Q. Are you familiar with -- I believe yesterday you said you 


knew Topley and Wilson's book? A. Yes, I know them. 

Q. Are you familiar with Meleney's book on Surgical Infection? 
A. No. 

Q. Have you heard of the book? A. Yes. 

Q. And is that a well recognized book in the medical profession? 


A. It is a popular book in the medical profession. 

Q. Will you agree that because of the gas bacilli's ability to form 

spores it may live in the soil for a long time and that it is 
distributed widely by dust and dirt? 

MR. WELCH: If the Court please, we have objected to his reading 
from books and that is what he is doing again. 

MR. BERNSTEIN: This is a book that the witness recognizes, 
Meleney's. 

THE COURT: You can't cross examine him on a book unless he 
relies on that book for some statement he makes. 

MR. BERNSTEIN: If the Court please, I submit that he can be 
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examined on a book that he recognizes as a medical authority whether 
he personally is familiar with the book or not. 

THE COURT: No, he cannot, not in this jurisdiction. 

BY MR. BERNSTEIN: 
* bd * * * 

Q. You did testify yesterday, did you not, that you had read and 
were familiar with the article Surgery by Altmyer called Problems in 
the Diagnosis and Treatment of Gas Gangrene? A. Yes, I read it. 

Q. You then read the statement in that article, did you not, that 
the average incubation period was 53 hours? Did you read that state- 


ment? A. Yes. 
Q. Do you disagree with that? A. Yes. 
Q. Altmyer studied some 43 cases and made special analysis? 


A. He was studying other people's cases. 

Q. You have some authority which you can state which says the 
average incubation period is less than 53 hours? A. It is the average. 

Q. I say, do you have some authority? A. Yes. 

Q. Who? A. The various cases that I have studied. 

* * * * * 

Q. By chance did you read an article in December, 1958 issue of 
the New England Journal of Medicine by Doctor Dane R. Boggs of the 
National Health Institute in Bethesda? A. No, Iam sorry, I did not. 

Q. Did I understand that while you heard of Cecil and Loeb's 
Medicine you haven't yourself used it in any way in your practice ? 

A. Iam not familiar with the book. 

Q. Dol understand you are familiar with Topley and Wilson? 
A. I know about the book, but I am not familiar with the contents. 

Q. What? A. I know of the book but I am not familiar with the 
contents. 

Q. Did I understand you yesterday that when you spoke or when 
you were questioned in regard with possible contamination of the Mayo 
stand, that you said if there is suspected contamination or suspicion 
that it may have been contaminated that the entire thing would be re- 
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draped? A. That the Mayo stand would be redraped. 
ae * * * * 

THE COURT: I will put the question to him generally first. 

MR. WELCH: I object to the general question. 

THE COURT: All right, I will still put it. Assuming the suspected 
contamination of the edge of the Mayo stand, what would good medica: 
practice require ? 

THE WITNESS: If it was the edge and up on the top of the tray, 
that would require redraping. Now, if you are referring to the edge of 
the stand, which is actually the supporting element of it, which is also 
draped, then usually a sheet is draped around that edge. 

BY MR. BERNSTEIN: 

Q. Now, suppose that the instruments on the Mayo stand are 
Within one half inch, some of the instruments, of this edge, what is the 
proper practice under those circumstances? 

MR. WELCH: I object because there is no testimony the instr- 
ments in this case were within one half inch. 

THE COURT: I believe there has been. Answer the question. 

THE WITNESS: Well, that area would be redraped. 

BY MR. BERNSTEIN: 

Q. You would measure the half inch or -- A. No. Perhaps if I 

explain what I mean by "redraping" -- Now, if for argument sake, we 


consider this (indicating) the edge of the stand, and if the contamination 


was at this point here, then the whole area along here we would take a 
folded sheet and lay it across there and clip it with towel clips so this 
whole area would be recovered again. 

Q. Let's assume there is suspected contamination by touching of 
the edge and since it is suspected and there is no absolute certainty, 
let's assume the person who observed it or suspected it can't tell you 
how far over the edge the garment extended, if I may use that expres- 
sion, and here is an instrument laying a half an inch from the edge, 
what is the proper practice in the District of Columbia under those cir- 
cumstances? A. If the contamination was here, what usually would 
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occur would be a large sheet would be placed down so that this entire 
area down here where the suspected contamination occurred would be 
draped over. 

* * * * * 

Q. And what happens with that instrument there under accepted 
medical practice in the District of Columbia? A. Well, that instrument 
is usually moved out of the field when redraping is taking place. 

Q. Then it is discarded and not used? A. Well, this instrument 
would not be contaminated if the contamination was down there. It may 
be discarded or moved out of the field and the drape put down. 

* * * * * 

Q. Doctor, assume there was suspected contamination of the 
Mayo stand, of the edge, by being touched in some way by an unsterile 
part of one of the personnel of the operating team, and that one of the 
instruments, the sterile instruments on the Mayo stand, is within one 
half inch of that edge, would accepted and proper medical practice in 
the District of Columbia indicate that that instrument should be dis- 
carded and other instruments be placed in their stead, sterile instru- 
ments instead? 

* * * * * 

THE WITNESS: Well, if the contamination was along the side, 
any place below the edge of the table -- you must remember the Mayo 
stand is actually a stand that has a wire loop around it that supports the 
tray, or it can be one with another tray on top. Now, when you talk 


about contamination by the gown along here, usually the procedure con- 


sists of placing a sterile drape over the suspected area. 

That instrument in all probability would not be even theoretically 
contaminated and it would not be removed from the Mayo stand. 

Naturally, when you completely drape up the instruments the 
instruments would be moved back and the drape would be fastened with 
towel clips. 

BY MR. BERNSTEIN: 
Q. Didn't you a moment ago say it may be discarded or moved 
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out of the field? A. It would have to be moved out of the field. When 
I said “out of the field" if it was lying there and you are going to put a 


new drape down and fasten it across there then you move it out of the 


field towards the back of the Mayo stand. May even put on the back 
table. 
Q. Well now, Doctor, -- A. But you bring it back in the field 


111-112 once you have got it redraped. 


114 


* * * * * 


MR. BERNSTEIN: Your Honor, I made an effort in a number of 
questions to examine this witness from texts which he recognized in 
the field but which he personally had not read or relied upon, and the 
questions were objected to and the objections sustained. 

I submit to the Court that under the decision in Riley v. Pincus -- 

I have a subsequent Riley v. Pincus, Supreme Court of the United 
States, as commented upon subsequently by our Court of Appeals in 
Dolcin Corporation v. Federal Trade which holds that such examination 
is entirely proper. 

THE COURT: Is this by Judge Edgerton? 

MR. BERNSTEIN: Judge Washington. 

THE COURT: Well, the rule with regard to Federal Commissions 
and so on is a great deal broader than it is in common trials. 

MR. BERNSTEIN: But would your Honor observe their reference 
to the holding in Riley v. Pincus which does not involve Commission 
per se. 

THE COURT: I see where it says something about Riley v. Pincus. 

MR. BERNSTEIN: And the holding in that case, they say, as we 
understand the holding such and such is a fact. There is a statement in 
there of their statement of the case. 

THE COURT: Well, in this case, petition of Pincus, that is a case 
that has to do with administrative agencies. 

MR. BERNSTEIN: But may I show your Honor the statement that 
I rely on -- this statement from our Court of Appeals in Riley v. Pincus. 
This is point four and five on page 746 of 219 Fed. 2d. Stands for the 
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proposition that expert witnesses who base an opinion to a significant 
degree on their reading may be cross-examined as to that opinion by 
116 reference to other reputable works in the same field. It is not 
necessary for the witness to have relied in his testimony upon the parti- 
cular authority the cross-examiner seeks to use. 

And the Court goes on, "This is without regard to whether it is 
administrative or court. This is a rule of evidence." 

THE COURT: The Court doesn't say that, and Riley v. Pincus 
was an administrative case and so is this other one. 

MR. WELCH: It refers to the trial commerce question. 

MR. BERNSTEIN: It is clear in context, I submit, that this has 
no reference to administrative proceeding per se. They are speaking of 
a rule of cross-examination as a general rule of evidence, that you can 
examine from other reputable works. 

THE COURT: There is another opinion by Judge Edgerton whereby 
an administrative case -- he quotes the rule as being very limited in 
ordinary types of action but being much broader in the case of an admin- 
istrative agency. 

MR. BERNSTEIN: May I refer your Honor in that connection to 


what I submit is the footnote five of the same opinion? 
THE COURT: I agree with the first part of it. 
MR. BERNSTEIN: May I further refer -- 
THE COURT: But not the second part. 
117 MR. BERNSTEIN: -- to parts of the opinion of the Supreme Court 
in Riley v. Pincus in 338 U.S. and particularly statements such as appear 


on page 275? 

THE COURT: Well, again this is a fraud order case. 

MR. BERNSTEIN: But again both Courts, the Supreme and Court 
of Appeals analyzed in context what is the proper method of cross-exam- 
ination and the reasons assigned for the conclusions are not reasons that 
are peculiarly applicable to administrative hearings; they are applicable 
to any kind of trial or examination, and the Courts have so indicated. 


I think the Court of Appeals so indicated. 
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THE COURT: Well, I will have to disagree with you. 

MR. BERNSTEIN: I would like to make a proffer, Your Honor, 
that -- 

THE COURT: Well, this considers you have made a proffer to 
examine the doctor. 

MR. BERNSTEIN: May I describe it generally to the various 
texts to which I call the doctor's attention by name or by title? Also 
the questions which I would have framed in them had I been permitted 
to ask the questions would have dealt with things in those texts relating 
to the development of gas gangrene, the development and existence in 
life of spores and the other subjects covered, and that there are state- 
ments which I submit as part of my proffer that would have contradicted 
the assertions of the witness. 

118 THE COURT: And the texts which the doctor didn't rely on in 
giving his opinion and which he said he didn't read. 

MR. BERNSTEIN: But texts which he recognized by name. 

THE COURT: He recognized them by name but hadn't read them 
and wasn't familiar with them. 

* ok * * 
156 DOCTOR MONROE J. ROMANSKY 
was Called to the stand as a witness by counsel for defendant Gordon and 
having been first duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. EDGERTON: 


* ac * * * 


Q. Do you specialize in any particular field or area of medicine ? 


A. Internal medicine with particular interest in infectious diseases and 
immunology. 
* * * * * 
158 Q. Doctor, in the course of your medical experience have you 
been called into consultation in connection with gas gangrene cases ? 
A. Yes. 
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Q. How many such cases can you recall that you have been called 


into consultation? A. Exclusive of the service I would say perhaps 


about eight or ten. 

Q. You were called into the case of Edith L. Abrams that we are 

concerned with here by Doctor Gordon, were you not? A. Yes. 
* * cd ok * 

161 Q. Now, Doctor, as a bacteriologist will you tell us about the 
various forms of clostridia, particularly this type that was discovered 
in the culture of Mrs. Abrams? 

* * * * * 

162 THE WITNESS: There are several forms of clostridia. There is 
a pathogenic clostridia. We classify this as the common form of path- 
ogenic clostridia, the one which would produce pathology and disease. 

BY MR. EDGERTON: 

Q. Are they a number of varieties of this clostridian? A. There 
are varieties of this organism, some of which are not pathogenic. In 
other words, would not produce a damaging affect on tissues. 

Q. Now, Doctor, with reference to this specific type of bacillus, 
where is this customarily found, from the bacteriological standpoint ? 

A. This organism is most commonly found in contaminated soil, that 
is soil contaminated by animal excrement, or human or animal excre- 
ment. That is the most common place for it. 

Q. Where else may it be found? A. That isa pretty broad ques- 
tion. I wouldn't expect ordinarily to find it in many places. It is an 
organism that requires a particular environment and without that particu- 
lar environment the organism will not propogate and will not produce its 
pathogenic process. 

* * * * * 

163 Q. What is the particular environment for this particular organism ? 
A. The environment which the organism propogates in a pathogolical 
fashion is one which we would call lowered oxygen tension, which would 
mean also a minimal amount of the kind of air we have in this room. 
This is what we would find in dirt. 
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Q. MayTIalso ask you, Doctor, whether this is found in the 
intestinal tract of human beings? A. It is found in, I would say, in 
the great majority of individuals in the intestinal tract. It is also found 
in the intestinal tract of animals which is the reason why this organism 
is found in the earth. But we would get it out if we cultured the stool of 
the average individual, we could get this organism. 

Q. What are the characteristics of the organism? I think you 
briefly referred to them, Doctor, with regard to their ability to exist 
in open air conditions such as this room. A. It would be extremely 
unlikely I would anticipate that we would find in this room any such organ- 
ism, and I think we have studies which we have been carrying out for over 
five years at our own University Hospital in the operating room, instru- 

164 ments, and even the material which the surgeons used to cleanse 
their hands, we make a routine check, a careful bacteriological check 
under the proper conditions and in over five years of studies at two to 
four week intervals we never found this organism, and I wouldn't expect 
to find this organism. 
* * * * * 

Q. Doctor, also in that same culture that you refer to there is 
E. Coli present, is that correct, sir? A. That's correct. 

Q. Whatis thatorganism? <A. This organism is also a common 
and normal inhabitant of the intestinal tract of humans and one would ex- 


pect to find it in the culture of the stool or the feces of humans. 
* * * * * 


170 Q. Doctor, you examined the culture, of course, of this lady as 


revealed in the report. 

MR. BERNSTEIN: I object. It is clear that the Doctor did not 
examine the culture. 

THE COURT: He examined the report of the culture, isn't that 
right ? 

THE WITNESS: Yes. 
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BY MR. EDGERTON: 

Q. Do you have an opinion as to the cause of this infection based 
on what that culture revealed to you? A. It would appear -- 

MR. BERNSTEIN: If the Court please, would the Court instruct 
the witness to answer yes or no? 

THE COURT: Do you have an opinion? 

THE WITNESS: Yes. 

MR. EDGERTON: Would you state the opinion? 

* * * * * 

171 THE WITNESS: It is likely in view of the nature of these organisms 
that their source was the intestinal tract. 

THE COURT: Whose intestinal tract? 

THE WITNESS: The patient's intestinal tract. 

BY MR. EDGERTON: 

Q. Does gas gangrene appear in spore form, this particular type 
of clostridian? A. This organism can appear in spore, so called spore 
form as compared to so called vegetated form. 

Q. What do we mean bya spore form? A. Well, a spore form is 
a form in which the organism may maintain itself until the proper environ- 
ment occurs. And at that time it passes into so called vegetative or active 
stage in which certain of its characteristics change in certain of its char- 
acteristics when one looks at it under the microscope and it can then propo- 
gate itself to produce its toxic materials. 

Q. What is the environment of the spore of this type? A. The 
environment for the spore is basically, or essentially the same as the 
organism itself. 

* * * * * 

173 THE WITNESS: I think it is extremely unlikely that the gas gangrene 
organism would have arose from that type of break in technique if it occur- 
red, if there was actually a break in the technique. 

As I mentioned before, our own experience in studying operating 


rooms, and there are other numerous articles in the literature and studies 


that have been done in operating room techniques to maintain sterile areas 
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to indicate that the clostridian would be an extremely unlikely organism 
174 to be present. Does that answer the question ? 

Q. Yes. Now, Doctor, when a patient becomes infected with the 
gas bacillus organism can you tell us from your experience and knowledge 
the course of the infection in the patient as to its speed of onset and as to 
the progress of the infection in the patient? A. This is an extremely 
verulent organism, and it produces its affect with great rapidity, particu- 
larly the type as I know occurred in this particular patient. I have seen 
patients who have developed rapid gangrene in a short as time as three 
hours. I would say generally somewhere between the incubation and 
development of this unfortunate and severe development would range be- 
tween six hours to perhaps forty-eight to seventy-two hours, but generally 
in the earlier times I have mentioned. 

The toxins that are produced have such a tremendous destructive 
affect on the muscle, the toxin itself that is produced, that it is like a 
vicious cycle, the toxin affects the muscle tissue and then the muscle 
tissue, because it becomes dead, propogates the organism and the organ- 
ism propogates the toxin. It is extremely rapid, verulent infection. 

Q. Doctor, what are the most distinguishing symptoms of the 
presence of the infection? A. These are variable, of course, but pain, 
swelling of the tissues, a shiny appearance of the skin in the so-called 

175 dry form before the tissues actually break down, discoloration, 
crepitis, which is actually the gas that is in the tissue, so that when you 
press the tissue you can feel the air. There may be fever of varying de- 
grees. There are certain laboratory tests that are done that are variable. 
There may be variable amounts of shock with drop in blood pressure or 
increase in pulse. These are all variables depending upon how the con- 


stitutional action of this may be in an individual patient. 


Q. Doctor, are these symptoms readily recognizable by the average 
competent physician? A. Yes, I would say he would be highly suspicious 
if he saw these findings. 

Q. What is the single symptom that you mentioned that distinguishes 
gas bacillus from any other type of infections so far as the diagnostic aid 
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is concerned? A. Well, that would depend upon what particular stage 
the individual or surgeon happened to see it. There isa peculiar odor 
to the material. The crepitus would immediately, or the air would im- 
mediately make the physician suspicious, the discoloration, the appearance, 
I don't think you can pick just one thing. We can't do that in medicine. We 
have to take the total picture as we see it. 

* * * 

182 CROSS EXAMINATION 

BY MR. BERNSTEIN: 

* ak * é * 

191 Q. Doctor, is it possible on the clothing of any human being, say 
the seat of a man's pants to find gas bacillus? A. It would be extremely 
unlikely. 

Q. Can it be found in dust, just dust floating in the air? A. In 
my considered judgment no, unless the dust was heavily innoculated with 
almost dirt, you might say. 

Q. You say no, unless -- A. I have to say that depending on how 
you word the question. 

Q. Suppose we put the "unless" in, your own qualification, and say 
that kind of dust got on the seat and I were to sit on it. Couldn't the gas 
bacillus be transferred, or the gas bacillus spore be transferred to my 
pants? A. I don't see that much dirt on the seat. 

Q. You have to see the dirt? A. It would be most likely you 
would have to have that type of anaerobic, as we callit, that type of 
organism. After all, in our studies that we do we culture all sorts of 
materials, skins of patients, and in our experience we just don't find that 

192 organism. 

Q. Itis possible, though, in the dust in the air -- A. I didn't say 
that. 

Q. It is not possible? A. I said it is extremely unlikely in the 


air. If there was enough dirt on the floor or somewhere you might possib- 


ly find it. 
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Q. Are you familiar with the text by Zinsser, the edition Doctor 
Conant put out called "Textbook of Bacteriology?" A. Yes. 
Q. Do you regard that as a leading work in that field? A. I 
think it is a standard textbook. 
Q. And accepted as such by the medical profession? A. Yes. 
* * * * bd 

193 Q. Now, are you familiar, incidentally, with the textbook by 
Meleney called Treatise on Surgical Infection? A. I know Doctor 
Meleney but that is basically a surgical textbook and I would not be able 
-- I wouldn't say I read the book. 

Q. You know him and he is an authority in this field? A. A 
very capable individual. 

194 Q. Would you agree with this statement on page 232 of that text 
that clostridian Welchli in the intestinal tract of man and animal? I 
know you would agree with that, "because of its ability to form spores 
it may live in a cell for a long time and is distributed widely by dust and 
dirt."" Dust and dirt. Would you agree with that? A. I don't think 
that is very much different from what I said. 

Q. You agree with that? A. Yes, I agree with that. It says dust 
and dirt, which means when it blows you are picking up quite a bit of dirt 


depending upon the intensity of the wind and therefore if there is enough 


dirt it can settle somewhere, but if it thins out that spore isn't going to 
exist because it will be oxygenated. 
Q. You say you have to have dust and dirt? A. Well, quantitative 
amounts of it. 
* ae * * * 

196 Q. Let's take gas bacilli spores, can they survive even in an air 
atmosphere if they are in a spore form, can they survive for long periods 
of time? A. What do'you mean by "air atmosphere ?" 

Q. Even though they are opened to oxygen. 

THE COURT: In ordinary air ? 

MR. BERNSTEIN: Yes, but in spore form, can they exist for a 
substantial period? A, I don't believe a single spore exposed to the air 
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without the proper environment, and by that I mean we get back to the 
same question -- quantitative amount of dust or dirt to which it clings. 


197 Q. Now, let's take it in not a single spore -- these spores, you 


have to look at them under a microscope to even see them, don't you? 
A. Under the microscope, correct. 

Q. If there was one, if we had one, if we had the guilty party in 
front of us I couldn't see him with my eye, nor could you, isn't that right? 
A. That is correct. 

Q. So, let's take a colony, a number of them that got very friendly 
and got together and they are in the air. Can they survive for a substan- 
tial period of time in a spore stage? A. In an oxygenated atmosphere ? 

Q. Yes. A. Notvery long. 

Q. How long would you say is the maximum they could survive ? 

A. I don't see how I can answer a question like that because we are deal- 
ing with environmental conditions. It is like asking me to say how long 
can a human being exist. Every human being exists at a certain height 
in the air without oxygen. Bacteria is not too different, you know. Some 
are heartier than others and at times they may survive where others won't 
and there is always a variance. 

* * * * * 

198 Q. You just lost me, Doctor. I asked you whether in a piece of 
cloth or fabric -- A. If these things were so simple to explain I would 
not be here. The point I am basically trying to make is it requires 
reasonably continuous low degree of oxygen of air for these spores to 
endure. 

Q. Let's refer to Mr. Meleney's or rather Doctor Meleney's 
book. Do you agree with this statement of his on 232: "Clostridian 
Welchii is less sensitive to free oxygen than most of the anaerobic 
clostridia. '' Is that correct or incorrect? 

199 MR. EDGERTON: If Your Honor please, -- 

THE WITNESS: I don't quite get the point. 

MR. EDGERTON: I don't believe the Doctor has indicated he 
relied on this work as an authority. 
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MR. BERNSTEIN: He says he knows of Doctor Meleney and he is 
a well recognized individual in his profession. I am now reading a state- 


ment by Doctor Meleney. 

MR. WELCH: He knows you and me but he doesn't rely upon us. 

THE WITNESS: Doctor Meleney is a surgeon. I wouldn't accept 
him as an authority on bacteriology. 

MR. BERNSTEIN: Well, are you familiar with the book by Frobish- 
er called Fundamentals of Microbiology? A. Iam familiar with the 
book. I can't say that I have read every sentence in it. 

Q. Well, do you recognize this book as being considered one of 
the authoritative books in the field with which itis concerned? A. It 
is a standard textbook. 

Q. Do you agree with this statement in that book on page 133 -- 

MR. WELCH: I feel I have to object to this. What difference does 
it make whether he agrees with a certain author or does not ? 

MR. BERNSTEIN: Mr. Welch wants to object then let him. 

200 MR. WELCH: I am objecting. 

THE COURT: Well, he is objecting. This witness has not relied 
on any book in stating his opinion, and I don't believe it is proper to 
cross examine im with these books. 

MR. BERNSTEIN: It is always proper to cross examine, I submit, 
an expert who is called in the field on text that concern the subject mat- 
ter at hand if he recognizes them as text in the field, and that is the 
ground upon which the previous examinations were made and upon which 
this one is tendered. 


THE COURT: Well, I will sustain the objection. 
* * * * 
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[Filed July 10, 1959] 


NOTICE OF APPEAL 

Notice is hereby given this 10th day of July, 1959, that Plaintiff 
Harry L. Abrams, individually, and as administrator of the estate of 
Edith Abrams, deceased, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 20th day of May, 1959 in favor of Defendant, Doctor 
Everett J. Gordon, said Plaintiff and from the Order of this Court enter- 
ed on the 12th day of June, 1959 in favor of the Defendant, Doctor Everett 
J. Gordon, against said Plaintiff overruling Plaintiff's Motion for New 
Trial. 


/s/ Sheldon E. Bernstein 
Attorney for 


/s/ David A. Brody 
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COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The "Agreed Statement of the Case" (J.A. 1 - 13), as supplemented 


by material portions of the transcript of the testimony (J.A. 14 - 54), 


adequately summarizes the factual background for this appeal, and counsel 
believes that no useful purpose would be served by repeating or attempt- 
ing to emphasize any portion thereof. Appropriate reference to perti- 
nent portions of this factual material will be made, as necessary, during 
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the development of the Argument herein. Consistent with the Brief of 
Appellant, the parties will be referred to as plaintiff and defendant, as 
they appeared below. 


SUMMARY OF ARGUMENT 


The first and primary issue of fact involved in this action against 


the defendant surgeon was whether he negligently breached the standard 


of professional practice of an orthopedic surgeon in the District of 
Columbia. On this issue close factual questions were presented to the 
jury as to whether suspected breaks in sterile technique in fact occurred 
during the course of a lengthy surgical procedure for the open reduction 
ofa hip fracture. A further question presented was whether, if such 
breaks in sterile technique actually occurred, the steps taken to remedy 
the situation were in accordance with the standard of practice in the Dis- 
trict of Columbia for orthopedic surgery. The questions raised by this 
appeal in no way affected the resolution of these factual questions on this 
first and primary issue of medical malpractice. By its verdict the jury 


resolved these questions of fact in favor of the defendant surgeon. 


With reference to the next or secondary issue of fact, that of 
proximate cause, plaintiff attempted to carry the burden of proof on this 
issue by the testimony of one doctor from Brooklyn, New York, Dr. 
Leonard Meiselas, who testified that if such breaks in sterile technique 
had occurred there was a "direct relationship" between such breaks in 
sterile technique and the onset of the gas gangrene infection, ensuing 
illness and ultimate death of the patient. In an attempt to bolster this 
opinion of Dr. Leonard Meiselas, which was wholly without support from 
the other evidence, plaintiff's counsel attempted to bring before the jury 
numerous medical texts and authorities during the course of cross- 
examination of three other medical witnesses, the defendant, Dr. Sanford 
Eisenberg and Dr. Monroe J. Romansky. Each of these doctors ex- 
pressed an opinion flatly contradicting Dr. Meiselas as to any possible 
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relationship between any breaks in sterile technique, if in fact they oc- 
curred, and the later infection. The opinions of both Dr. Gordon and 


Dr. Eisenberg were based solely on their extensive experience in the 


military service with gas gangrene cases. The opinion of Dr. Romansky 


was based upon his experience with such cases and upon his conceded pro- 


ficiency in the field of bacteriology and infectious diseases. 


During the course of the attempted cross-examination of these 
three doctors the Court sustained objections to interrogation concerning 
any of these numerous medical texts which the doctors had not read and 
upon which they had not relied in stating their opinions. 


The attempted cross-examination of the three doctors by the use 


of these medical texts was improper as_an'attempt to offer direct evidence, 
otherwise inadmissible, and the trial judge was correct in exercising his 
discretion to limit cross-examination to only those texts with which these 
doctors expressed familiarity and recognized as authoritative in their 
respective fields. However, if this Court believes that the rulings 

below limiting this cross-examination were technically erroneous under 
the rationale of Reilly v. Pinkus, 338 U.S. 269, the error was harmless 
and disposition of this case is controlled by Dolcin Corp. v. Federal 
Trade Commission, 94 U.S. App. D.C, 247. Plaintiff was not in fact 
prejudiced by the rulings complained of limiting the extent of cross- 


examination on the issue of proximate cause because: 


(a) The line of testimony during which the proscribed cross- 
examination was attempted in no way affected or related to the primary 


factual issue of medical malpractice; and 


(b) All technical medical facts and opinions sought to be elicited 
by such cross-examination were fully and completely developed before 


the jury by other evidence in the case. 


In the full context of the record of this protracted trial the technical 
rulings complained of had no effect on the outcome. Ev2n if, arguendo, 
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technical error was committed on the limitation of cross-examination, 
it was harmless error and upon this whole record did not prejudice 
plaintiff from having a full and fair trial of the issues that he was 
entitled to have presented to the jury. 


ARGUMENT 


I. THE GRAVAMEN OF THIS ACTION WAS WHETHER DEFENDANT 
NEGLIGENTLY BREACHED THE STANDARD OF PROFESSIONAL 
PRACTICE OF AN ORTHOPEDIC SURGEON IN THE DISTRICT OF 
COLUMBIA AND THIS PRIMARY ISSUE OF FACT WAS FAIRLY 
AND PROPERLY RESOLVED BY THE VERDICT 

While it is not necessary to detail the earlier proceedings in this 
case, involving as they did the assertion of claims on varying grounds 
against the defendants originally sued (J.A. 2), the only claim now 
remaining, and the only claim involved on this appeal, is asserted 
against Dr. Everett J, Gordon as an orthopedic surgeon alleging that 
he was negligent in the conduct of a so-called open reduction procedure 


to remedy Mrs. Abrams' hip fracture. 


The first and primary issue of fact that was submitted to the jury 
with respect to this claim was whether, in fact, Dr. Gordon negligently 
breached the standard of professional practice of an orthopedic surgeon 
in the District of Columbia. The material evidence before the jury on 
this issue is summarized in the Agreed Statement (J.A. 4-5, 6-8). 
Plaintiff claimed that during the course of the open reduction, which 
was a lengthy surgical procedure extending over about two and three- 
quarter hours, certain breaks in sterile technique occurred. On two or 
three occasions during the course of the long operation question arose 
as to whether in arising from the stool on which he was seated a portion 
of Dr. Gordon's clothing, which were not sterile, accidentally came close 
to or touched the edge of the sterile Mayo Stand, and on another occasion 
whether the x-ray technician accidentally brushed the sterile sheet draped 


over the patient with his hand or x-ray plate. The evidence was conflict- 


ing as to whether actual contact with the sterile field was in fact made on 
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each of these occasions. On the assumption that they may have occur- 
red, and on that premise, testimony as to requisite standard of care 
was elicited from Dr. Gordon (J.A.15, 16, 19, 20), who was called to 
testify in the plaintiff's case, and from Dr. Sanford Eisenberg, called 
by the defendant to testify both as to his post-operative treatment of 
this patient and as an expert witness qualified in orthopedic surgery 
(J.A.28, 29, 41, 42, 43). To summarize this testimony, the standard 
of conduct or practice of orthopedic surgery in the District of Colum- 
bia, requires that if during the course of operative procedures, and 
specifically during the course of a hip nailing, suspected breaks in 
sterile procedures occur by the accidental intrusion of non-sterile 
clothing or equipment into the sterile operative field, the suspected 
area of possible contamination is immediately redraped with a fresh, 
sterile towel or sheet. The reasons for this are fully explained in the 
testimony of the two orthopedic surgeons. There was no evidence 
before the jury as to any different standard of conduct or practice 
required in this situation. The evidence is equally uncontradicted 
from all witnesses who testified as to what occurred in the operating 
room (Agreed Statement - J.A. 6-8 and testimony of Dr. Gordon, J.A. 
14-20) that in each of the three or four specific instances of suspected 
accidental breaks of sterile technique in this case the suspected area 
or point of contamination was immediately redraped by the scrub nurse, 
Miss Arvin. 


Accordingly, the first issue of fact which the jury had to decide 
was whether Dr. Gordon was chargeable with a breach of the specific 
standard of care or practice required of orthopedic surgeons in the 
District of Columbia under these particular circumstances disclosed 
by the evidence. The standard or duty of care of physicians in the 
District of Columbia has been well settled for many years by the deci- 


sions of this Court, the most recent statement of the rule being as late 


as December 23, 1959, in Hattie Rotan, Administratrix, etc. v. Green- 


baum, No. 15037, _s«wU«.S.. App. D.C. ,_ F.2d. ___, as follows 


(footnote #1): 


"The standard of care for physicians in this 
jurisdiction was settled in Sweeney v. Erving, 
35 App. D.C. 57, Aff'd, 228 U.S. 223. There we 
said: 'It is well settled that the degree of skill 
and learning which a physician or surgeon is re- 
quired to possess and exercise is that degree of 
skill and learning ordinarily possessed and exer- 
cised by members of his profession in the same 
line of practice in that locality.’ 35 App. D.C. at 
61. And see McCauley v. Moran, 95 U.S. App. 
D.C. 89, 219 F. 2d 771; Stark v. White, 93 U.S. 
App. D.C. 241, 208 F. 2d 848; Furr v. Herzmark, 
92 U.S. App. D.C. 350, 353-54, 206 F. 2d 468, 472, 
and cases therein cited." 


The evidence on this issue was fairly and properly submitted to 


the jury for consideration under instructions by the trial Judge. This 


issue of fact was resolved in favor of the defendant by the verdict. 


Il. THE DISCRETIONARY LIMITATION OF CROSS-EXAMINATION OF 

THE MEDICAL WITNESSES HAD NO BEARING ON THE ISSUE OF 

ALLEGED MALPRACTICE BUT TOUCHED ONLY ON THE ISSUE OF 

PROXIMATE CAUSE OF THE INFECTION AND ENSUING ILLNESS 

As appears in the Agreed Statement (J.A.2 and again at 6), the 

next issue was the familiar factual issue of proximate cause. If, under 
the evidence, the jury found that Dr. Gordon was guilty of medical mal- 
practice by a breach of the standard of care hereinabove discussed, was 
this negligence the proximate cause of the gas gangrene infection, en- 
suing illness and ultimate death of the patient? It is only with reference 
to this issue that the question raised by this appeal is concerned. 


To carry the burden of proof which rested on the plaintiff on the 
issue of proximate cause, plaintiff called Dr. Leonard Meiselas (J.A. 
8-9). This specialist in internal medicine on the staff of Maimonides 
Hospital, Brooklyn, New York, had no knowledge concerning the first 


issue as to whether there was any negligence, but was asked to express 
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an opinion, based on the assumption that there had been one or more 
breaks in sterile technique in the course of the operation, as to whether 
there was any "direct relationship" between such breaks and the onset 
of the gas gangrene and staph infection. This doctor expressed the 
opinion that there was a direct relationship. 


Three other medical witnesses, including the defendant Dr. Gordon 
who testified on this point in the course of the plaintiff's case, flatly dis- 
agreed with Dr. Meiselas' opinion as to the possibility of causation of the 
infection. Dr. Gordon and Dr. Eisenberg, both orthopedic surgeons, 
based the opinions they expressed on their actual experience with and 
knowledge of numerous cases of gas gangrene which each had observed 
and treated during the course of their military careers in World War I. 
Dr. Romansky testified as an acknowledged expert in this area on infec- 
tious diseases and immunology (J.A. 46). 


During the cross-examination of these three doctors by plaintiff's 
counsel, in an obvious attempt to bolster the otherwise unsupported 
opinion of Dr. Meiselas, which will be more fully hereinafter discussed, 
counsel attempted to put into evidence before the jury statements and 
quotations from medical text writers with respect to the numerous 
technical aspects of the life characteristics of the particular organism 
or bacillus,its habitat, life span, degree of virulence in differing environ- 


ments, and whether it was virulent in so-called spore form. From what 


has already been stated, the point need not be labored that the limitation 


of this type of cross-examination, which is the sole point argued on this 


appeal, relates only to this factual issue of proximate cause. 


_ 


Ii. THE ATTEMPTED CROSS-EXAMINATION OF THE MEDICAL 
WITNESSES BY THE READING OF MEDICAL TEXTS WAS 
IMPROPER AS AN ATTEMPT TO OFFER DIRECT EVIDENCE 
TO BOLSTER PLAINTIFF'S MEDICAL THEORY RATHER THAN 
FOR IMPEACHMENT PURPOSES 
As heretofore stated, the only doctor called by plaintiff to support 
his opinion as to the probable cause of the gas gangrene infection and 
ensuing death was Dr. Meiselas. In support of the defendant's position, 
two doctors were called in addition to the defendant himself who dis- 
agreed entirely with the conclusion and opinion announced by Dr. 
Meiselas. It became apparent during the course of the cross-examina- 
tion of defendant's doctors that plaintiff by his constant reference to ten 
(10) medical texts which were on the trial table was attempting by cross- 
examination of defendant's witnesses to introduce direct evidence to 
support his theory of the case (J.A. 32-41, 52-54). 


By the overwhelming weight of authority, medical books are inad- 


missible as original evidence to prove the truth of the contents therein. 


This is clearly hearsay. Dolcin Corp. v Federal Trade Commission, 


1954, 94U.S. App. D.C. 247, 219 F. 2d 742; 6 Wigmore on Evidence, 
Sections 1690, et seq, 3d Ed. 


In Briggs v. Chicago Great Western Ry. Co., 238 Minn. 472, 57 


N.W. 2d 572, (1953), which was an action by a locomotive fireman under 
the Federal Employers' Liability Act for blindness resulting allegedly 
from a blow on the head where defendant denied the fact of injury and 
contended the blindness was caused by retinitis resulting from uncon- 
trolled diabetes mellitus, the Court reversed a verdict in favor of 
plaintiff because of the improper use of a medical treatise during the 
course of the trial and stated on page 583 (57 N.W. 2d): 
"Inasmuch as medical books are not admissible 

as original evidence, it therefore must follow that 

they are not admissible on cross-examination where 

the introduction or reference was not for the purpose 


of directly contradicting some assertion of the witness, 
but only to prove some contrary theory." 
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Similarly, in Allen v. Boston Elevator Railroad Company, 212 


Mass. 191, 98 N.E, 618, the trial Court over objection had permitted 
defendant's medical expert to be subjected to an extended cross-examin- 
ation directed mainly to show what the opinions of other medical 
authorities were as to the effect of the alleged injuries in causing the 
disease of diabetes mellitus. On appeal this was held reversible error 
as the Court felt the whole effect of the cross-examination was to im- 
press upon the minds of the jurors the idea that there were some men 

of eminence in the field of medicine whose valued Opinions differed 

from the opinion of the witness. This was considered an obvious attempt 


to do indirectly what could not be done directly. 


A recent decision of the United States Court of Appeals for the 
Eighth Circuit is Farmers Union Federated Coop. Ship. Assn. v. 
McChesney, January 10, 1958, 251 F. 2d 441, in which the following 
quotation from the opinion of the Court, at Page 445, indicates not only 
the question involved but the rationale of the ruling: 


"There was no attempt to introduce the unknown 
‘volume’ itself, and of course, the great weight 
of authority would prohibit the introduction of 
medical books or treatises even if it were es- 
tablished that such were recognized standard 
authorities on the subject, the reason, among 
others, being that the authors are not present 
and subject to cross-examination. See Briggs 
v. Chicago Great Western Ry., 1953, 243 Minn. 
472, 57 N.W. 2d 572, 582; 20 Am. Jr., Evidence, 
Sec. 968, pp. 816, 817. The effect here was to 
do indirectly that which plaintiff's counsel could 
not do directly; in other words, there was gotten 
before the jury the substance of an unrecognized 
medical symposium whose participants were un- 
known and which had not been relied on or read 
by the witness. We think the allowance was im- 
proper." 
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In the excellent and comprehensive annotation, ''Use of medical 
or other scientific treatises in cross-examination of expert witnesses," 
60 A.L.R. 2d 77, the annotator states, at Page 80: 

"Whatever the general rule governing the use of 
treatises by the cross-examiner, it seems clear 
that the trial court has considerable discretion 
in controlling their use, and it has frequently 
been held that where the evident purpose of the 
cross-examiner was to get the statements of the 
author before the jury as primary evidence by 
the subterfuge of using it to attack the expert's 
testimony, the court may properly act to prevent 
this." 

Representative federal and state cases in support of this comment are 
collected at Pages 105 through 109 of this Annotation. 


State v. Blackburn, (1908) 136 Iowa 743, 114 N.W. 531, suggests 
that where the medical witness expressed an opinion based on his own 
experience, as was done by both Dr. Gordon and Dr. Eisenberg in this 
case, that it is improper to permit the cross-examiner to assume that 
medical authorities took a different view of the question and then attempt 
to interrogate the witness upon whether he agreed with the alleged 
authorities. The Court went on to state that where medical works, not 
admissible in evidence, were not alluded to in the direct examination 
they could not in this manner be gotten before the jury on cross-exam- 
ination, 


IV. IF IN THE EXERCISE OF HIS DISCRETION THE TRIAL 
JUDGE WAS UNDULY RESTRICTIVE OF THE ATTEMPTED 
CROSS-EXAMINATION, THE ERROR WAS HARMLESS 


(a) Plaintiff Was Clearly Not Prejudiced By 
These Rulings In Presenting His Case On 


The Primary Issue Of Alleged Negligence 


No authority need be cited for the well accepted principle that 


the manner and scope of the cross-examination of witnesses should 
be controlled within the broad discretion of the trial judge. This basic 
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concept has been freely recognized and applied in all of the cases involv- 
ing the use of texts and authorities in the cross-examination of medical 
experts. See the excellent annotation, 60 A.L.R. 2d 77, supra, where the 
annotator makes the discerning comment that the "existence of such 
discretion may be one explanation of the apparent inconsistencies in 

the decisions approving or disapproving the use of such treatises" 

(P. 104, footnote 13). 


As a corollary to this principle, it is equally well recognized that 
rulings made by the trial Judge in the exercise of the discretion thus 
vested in him which tend to limit or proscribe cross-examination will 
not constitute reversible error unless serious prejudice has in fact 
resulted to the cross-examining party. And,it is true in this case that 
the issue is not the fact of restriction of cross-examination but rather 


the extent of the restriction as hereinbefore discussed. 


Recognition of these precepts appears in the cases relied on by 


plaintiff. Garfield Memorial Hospital v. Marshall, 1953, 92 U.S. App. 
D.C. 234, 204 F. 2d 721, is not controlling here because the basic 
premise of that decision is not present. No doctor who testified in this 
case relied on "all the medical literature" as did Dr. O'Donnell in that 


case. This Court correctly held that there was no abuse of discretion 


in preventing cross-examination on some medical texts to test the broad 
knowledge professed by the witness. In this case no one of the three 
medical witnesses professed to base the opinion he expressed on any- 
thing other than his own wide practical experience, although both Dr. 
Eisenberg and Dr. Romansky admitted familiarity with certain of the 
texts to which their attention was called and were freely examined as 


to such texts. 


Plaintiff hails Reilly v. Pinkus, 1949, 338 U.S. 269, 94 L. Ed. 63, 
as a relaxation of the rule and as the leading exponent of the so-called 
"modern trend". In this decision the Supreme Court recognized that the 
trial examiner had and should have a broad discretion to determine the 
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extent of cross-examination on written authorities, even to the extent of 
determining whether there should be such cross-examination at all. 

In making his rulings below Judge Hart distinguished Reilly from the 
Situation obtaining here, and it is submitted that the rationale of Reilly 
is clearly distinguishable from the present case, some of these dis- 
tinguishing features having been clearly pointed out by this Court in 
Dolcin Corp. v. Federal Trade Commission, 1954, 94 U.S. App. D.C. 247, 
219 F. 2d 742 (cert. den. 348 U.S. 981) in which this Court interpreted 
Reilly v. Pinkus as standing for the proposition that an expert witness 
who bases an opinion to a significant degree upon his reading may be 
cross-examined as to his opinion by reference to other reputable works 
in the field (emphasis supplied). This Court, however, distinguished 
the Reilly case from the situation in Dolcin because Reilly involved a 
charge of fraud against the petitioner and in which the good or bad faith 
of petitioner was the issue because the existence of one authority in 
agreement with him might have proved decisive. Unquestionably, the 
reasoning prompted reversal in the Reilly case is not present here 
because, in the exercise of his discretion, the trial examiner in Reilly 
should have granted a wider latitude in cross-examination because of 


the nature of the issue presented. 


It is submitted that the case at bar more closely resembles the 
Dolcin case in which this Court held from a consideration of the whole 
record that the manner in which the trial examiner exercised his dis- 
cretion in limiting cross-examination, while perhaps technically improper 
under Reilly v. Pinkus, was nevertheless held to be harmless in the con- 
text of the entire proceeding. 


It is earnestly submitted that an equally careful examination of 
this record will fully justify the rulings made by Judge Hart. However, 


if this Court believes that the rationale of Reilly v. Pinkus applies in its 
full import to this case and that in the light of that decision Judge Hart 


was unduly restrictive and committed technical error in the manner in 
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which he exercised his discretion, nevertheless, as this Court held in 
Dolcin, the error, if any, was harmless and does not warrant reversal. 


That plaintiff was not in fact prejudiced by any of the rulings com- 
plained of will now be demonstrated in this and the succeeding parts of 
this argument. 


It has already been pointed out, and this portion of the argument 
need not be repeated here, that all of the questions directed to the three 
doctors on the cross-examination involved related solely to the issue of 
probable causation of the infection, or, in other words, the factual issue 
of proximate cause. They had no bearing upon the primary issue of 
negligent medical practice and plaintiff was in no Way prejudiced in 
presentation of all of his evidence on such issue of malpractice by any 
of the rulings here attacked. 


(b) Plaintiff Was Not In Fact Prejudiced Because 
All Matters Attempted To Be Elicited By The 
Proscribed Cross-Examination Were Fully 


Developed By Other Evidence. 
In his brief, at Page 6, plaintiff complains of the rulings appear- 
ing at the following pages of the Joint Appendix: 20, 34, 40-41, 53-54. 
Considering these in that order, at Page 20 the Court sustained an 


objection to interrogation of Dr. Gordon regarding an article appearing 


in the American Journal of Surgery by Dr. Howard Snyder (sic). This 


was excluded because Dr. Gordon professed no familiarity with this 
article. No offer of proof was made and it is impossible to see how 
plaintiff was prejudiced by this ruling. 


At Page 34 the Court sustained an objection to interrogation of Dr. 
Eisenberg on Frobisher's Fundamentals of Microbiology. Again no offer 
of proof was tendered but in the context in which this question appears, 
and this ruling was made, it is impossible to see how plaintiff was prej- 


udiced because of the extensive cross-examination otherwise permitted 
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of Dr. Eisenberg both before and after this ruling (see J.A. 27-28, 33, 


39). Similarly, Dr. Romansky was freely interrogated on the same or 


similar matters both on direct examination (J.A. 47-48) and on cross- 
examination (J.A. 51, 52-3). 


The ruling at Page 40 sustained an objection to a question directed 
to Dr. Eisenberg regarding Meleney's book on Surgical Infection and it 
is possible to tell here from the question what was sought to be elicited, 
namely, because of the gas bacilli's ability to form spores could it live 
in the soil for a long time and could it be distributed widely by dust and 
dirt. Plaintiff was in no wise prejudiced by not obtaining an answer to 
this question in the light of all of the evidence on this technical point 
freely elicited from Dr. Eisenberg in other parts of his examination 
and from Dr. Romansky (See J.A. 25-28, 33-34, 37-39, 47, 49-53). 


At Page 54 objection was sustained to a question put to Dr. Roman- 
sky regarding the book by Frobisher referred to above. Again no offer 
of proof was made and it is impossible to tell whether the question related 
to any matter concerning which this doctor had not been interrogated ear- 
lier (J.A. 51-53) or as to which he had already testified during the techni- 


cal aspects of the direct examination of this same witness (see J.A. 47-51). 


It is submitted that a reading of all of the excerpts of the testimony 
of these doctors contained in the Joint Appendix will reveal full and com- 
plete disclosure and discussion of all of the technical aspects of the 
characteristics, virulence, and habitat of the type of bacillus which caused 
this infection, and a fair reading of this record will not justify plaintiff's 
contention that he was in any way in fact prejudiced in developing this 
aspect of the evidence before a lay jury. Counsel for plaintiff may feel 
that he was not able to offer more evidence to bolster Dr. Meiselas and 
his theory of causation of the infection, but for reasons already discussed, 
he was not entitled to use the right of cross-examination in an attempt to 


offer direct evidence for this purpose. 
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CONCLUSION 


It is submitted that plaintiff had a full and fair trial of the primary 
issue of medical malpractice and the error assigned here in no way 
involves the resolution of that factual issue by the verdict. The rulings 
on cross-examination of the medical witnesses on the secondary issue 
of proximate cause, even if, arguendo, technically too restrictive, never- 
theless were not prejudicial because (a) plaintiff was by this line of 
examination seeking to bolster his own medical theory by bringing before 
the jury medical tests and treatises not otherwise admissible, and (b) all 
of the material aspects of the technical medical questions involved were 
otherwise before the jury from other evidence. 


Plaintiff has had his day in Court. As the result of a fair trial he 
has not prevailed. No reason has been made to appear why the judgment 
should be reversed for the technical error now urged and which in no way 
prejudiced the outcome. 


The judgment should be affirmed. 


Respectfully submitted, 
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Now comes appellee, by his attorney, and respectfully petitions 
the Court for a rehearing in banc of its decision and Opinion of 
March 10, 1960, or, in the alternative, for modification, by the division 
which heard and decided this case, of its Opinion, and for reasons 
therefor says: 
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I: 
Reilly v. Pinkus, 338 U.S. 269, 94 L. Ed. 63, it is respectfully 
submitted, does not justify or support the broad and sweeping implica- 


tions of the opinion and is distinguishable from the instant case on 


several grounds: 


(1) The opinion of the Supreme Court in Reilly v. Pinkus does 


not clearly indicate the nature of the evidence presented in the adminis- 
trative hearing in the Post Office Department on which the fraud order 
was based. Better statements of the nature of this testimony appear in 
the opinions below as the case progressed through the Courts (61 F. 
Supp. 610, 71 F. Supp. 993, 170 F. 2d 786). The opinion of District 
Judge Rodney, sitting in the Court of Appeals for the Third Circuit, 
appearing at 170 F. 2d 786, at 791, contains perhaps the best summary 
of this medical evidence, as follows: 
"The proceedings in the Post Office Department do not dis- 

close that any scientific test or research was made with the 

appellee's product or plan or that the opinions of the medi- 

cal experts were founded upon the results of any such re- 

search or tests. On the contrary, the testimony of the 

medical experts at the hearing in the Post Office Depart- 

ment seems clearly to have been founded solely upon pro- 

fessional opinion based upon a general reading of authori- 

tative textbooks and discussions with other members of the 

medical profession and indicates that with respect to the 

efficacy of appellee's product and plan there are two schools 

of thought, albeit one may be outmoded and fallacious in the 

opinion of a majority of the members of the medical profes- 

sion." 
Based on such a record the Supreme Court clearly believed that the in- 
herent justice of the case required a reversal because it was unfair and 
improper to restrict cross-examination of medical experts who had 
relied entirely on medical texts and the opinions of other doctors in 


expressing their opinions as to the efficacy of the product. 
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(2) In the light of the record before the Supreme Court, as sum- 
marized above, the comments of this Court as to the import of Reilly v. 
Pinkus, as stated by Judge Washington in Dolcin v. Federal Trade 
Commission, 94 U. S. App. D. C. 247, 219 F. 2d 742, 746, have new 
significance and indicate that at that time at least this Court intended 
to limit the application of the decision: 

"Reilly v. Pinkus, we think, stands for the general 
proposition that an expert witness who bases an opinion 

to a significant degree upon his reading may be cross- 

examined as to that opinion by reference to other reputable 

works in his field.” 

(3) Dolcin accordingly suggests three restrictions on the use of 


medical texts in the cross-examination of medical experts: 


(a) The medical witness must have relied to "a significant 
degree" upon his reading in the field in the formulation 
of the opinion expressed; and, if so 


He may be cross-examined as to the opinion so ex- 
pressed (based on such reading) by reference to other 


reputable works; and 
(c) The works must be in the expert's field. 


(4) It is submitted that a fair reading of the portion of the record 


appearing in the joint appendix with reference to the testimony of the 


three medical witnesses in this case, (Dr. Gordon, J.A. 14-24, Dr. 
Eisenberg, J.A. 24-46, and Dr. Romansky, J.A. 46-54) presents a far 
different picture than that presented to the Supreme Court in Reilly or 
to this Court in Dolcin, and shows further that the restrictions of 
Dolcin, supra, were not satisfied. In citing Reilly and Dolcin as 
authority justifying reversal on the record presented in the instant 
case, this Court has given, it is respectfully submitted, an entirely new 
and different emphasis and significance to both Reilly and Dolcin. 
Appellee respectfully requests that before such broadening or expansion 
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is given to the rule of these decisions that the full Court should give 

its attention to the question now presented, i.e.; whether the full im- 
plications of the present opinion should be properly applied in all 
personal injury litigation in the District Court, which of course consti- 
tutes the great bulk of the jury case load in that Court; and to the 
further question, whether the Court intends, as the present opinion 
implies, that unrestricted use of medical texts in the cross-examination 
of medical experts is the proper and expedient rule to govern trials in 
all future personal injury litigation in this jurisdiction. 


Il. 


It has been a long established procedural rule that the trial judge 
must have discretion to limit and control the nature and scope of cross- 


examination and the necessity of this type of control is freely recog- 


nized in the Reilly and Dolcin opinions. In the latter case Judge 


Washington comments: 
"(p. 747 in 219 F. 2d) 


"The Reilly case also holds that the trial examiner has 

broad discretion to determine the extent of the cross- 

examination on written authorities. He probably has, in 

some cases, discretion to determine whether there should 

be any such cross-examination at all. But it is error to 

exclude such questions by blanket rule, without more." 
Reference is made to the appellee's brief herein, particularly pages 10 
through 14, which need not be repeated here, that even if the trial 
judge was unduly restrictive and committed technical error in the man- 
ner in which he exercised his discretion in this case, nevertheless no 
prejudice in fact resulted which would warrant reversal. This case 
will be a difficult precedent to live with if it stands for the proposition 
that prejudicial error will be assumed in the event that the trial judge 
commits technical error in attempting to restrict the use of medical 
texts in the cross-examination of doctors in all future personal injury 


or other litigation in the District Court in which medical testimony is 
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received. Appellee earnestly requests that the Court take a fresh look 
at the implications of the present opinion in this regard before this 
Court is committed to a rule which may be fraught with difficulty in the 
handling of future cases. 


In the event that a majority of this Court does not agree that a 
rehearing in banc should be granted in this case, in that event, and in 
the alternative, appellee respectfully petitions the division which heard 
and decided this case for a modification of its Opinion of March 10, 1960, 
not only for the aid and assistance of the District Court and counsel in 
connection with the retrial of this case, but for the guidance of the 
District and Municipal Courts and the Bar in attempting to apply the 
holding of this case to the conduct of all future litigation in personal 
injury or other cases in which the testimony and cross-examination of 


doctors is necessarily involved. 


On this premise, appellee respectfully requests modification or 
clarification in the following particulars: 


1. How is authoritativeness of the particular medical text to be 
determined? In the instant case there was no attempt made to prove 
the authority of any of the medical texts, beyond some inquiry directed 
to the doctors themselves. Does this Court imply that this is the correct 
method for handling this question or does the procedure suggested by 


Dolcin still obtain, i.e., that "the authority of the work is for the presid- 
ing officer to decide" (219 F. 2d 746, Footnote 4) ? 


2. Should there not be the same restriction, as stated in Dolcin, 
attached to the rule announced in this case that a medical witness may 
be cross-examined only as to reputable works in his field? In other 
words, should not the rule of this case be properly restricted to cross- 
examination in the particular field of specialization in which the doctor 


is engaged and in which he is tendered to the Court as an expert? 
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3. Does the rule in this case apply to a medical witness who 
bases his testimony on his own experience and expresses an opinion 
based on such experience and not on any reading of medical literature ? 
The broad implication of the opinion, considered in the light of this 
record, in which two of the doctors expressed opinions based on their 
personal experience rather than on their reading "to any significant 
degree,"' nevertheless would subject both doctors to cross-examination 
with respect to medical literature generally. It is submitted that this 


is contrary to Dolcin and that none of the authorities goes this far. Yet 


on the record in the instant case, and in the context of that record, such 
an implication could reasonably be inferred and argued from the opinion 


in its present form. 


4. This record shows that counsel for appellant had some 10 or 
12 medical textbooks in the Court room (J.A. 3) and made a general 
proffer of all of these books for use in cross-examination (J.A. 44, 46), 
and it may be assumed that in any retrial of this case he may again 
attempt an equally extensive use of texts. In the light of this record 
does the Court intend to hold that the trial judge still has discretion to 
limit the extent of cross-examination from texts and the right 
arbitrarily to limit the number of texts to be used? In the light of the 
proffer made to use all of these texts and the case now having been 
reversed and a new trial being imminent, does this Court intend to 
imply that counsel should be permitted unrestricted use of all of the 


textbooks which were the subject of his proffer ? 


Respectfully submitted, 


Justin L. Edgerton 
925 Washington Building 
Washington 5, D.C. 


Attorney for Appellee 


I certify, under the provisions of Rule 26 of this Court, that the 
above petition is presented in good faith and not for purposes of delay. 


Justin L. Edgerton 
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Sheldon E. Bernstein 
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